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halteti to the Editor 


Estate Planning in Nature 


Austin Scott’s report (Oct. issue, page 
274) upon the place of my Handbook in 
“Nature” (as defined by the book shop in 
Harvard Square) makes me feel that real 
fruit is appearing on the tree which Austin 
himself so skillfully planted. It is the busi- 
ness of an Estate Planner, I’ll have you 
know, to help prevent young people from 
gathering primroses. He must also arrange 
a proper place, in the affairs of the modern 
American businessman, for his agricultural 
estate as well as for his fiscal! 


I am reminded of the good company 
which I keep in legal literature. The late 
A. Lawrence Lowell, President of Harvard, 
once told me that his original contribution 
to scholarship, written jointly with his 
cousin, was a small book on Stock Transfers. 
He was somewhat nonplussed to learn, after 
publication, that a good slice of his admir- 
ers assumed that he had dealt with legal 
methods of transferring title to cattle and 
sheep. So much for a pastoral economy. 


I suppose that my real triumph consists 
in selling planning—any old kind of plan- 
ning! One of my friends who used to buy 
shoes in Filene’s bargain basement told 
me that his only difficulty, when he acquired 
five or six pairs, was that they were usually 
of various differing sizes. But as he put 
it, “What are a few different sizes between 
friends?” The idea that I tried to express 
in the Estate Planners’ Handbook was that 
there must be a plan. I appear to have 
succeeded in conveying the general impres- 
sion that there ought to be some kind of 
a plan. I ask you—ain’t that a triumph? 


Mayo ADAMS SHATTUCK 
Boston, Mass. 


Computing the Estate Tax 


I have the following comments on Mr. 
Tweedy’s article (page 396) which I read 
in manuscript: 


1. It is, of course, a mathematical im- 
possibility to allocate the entire tax by 
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charging every legatee or distributee with 
only the statutory rate on his share if the 
taxable estate is larger than the distribut- 
able estate. The real burden of taxation, 
however, is the resultant of the statutory 
rate and the exemptions and deductions al- 
lowed. It necessarily falls only on the dis- 
tributees and legatees. If each beneficiary 
bears an equal real rate of tax on his dis- 
tributable share, subject to tax, no one is 
taxed on property he does not receive; but, 
if a beneficiary’s share is exempt from tax 
(i.e. the spouse’s outright share exempt 
from Federal tax) and part of that tax is 
allocated to him, he is paying a tax in the 
real sense on property (statutorily subject 
to that tax) which he doesn’t get; he is 
really taxed on property paid to the tax 
collector. This is the inequity of which I 
complained. 


2. Since the law also requires that in 
making the proration, allowance shall be 
made for exemptions, the original allocation 
of New York tax equally to each share is 
far more equitable than to have the portion 
of the New York tax allocated to the out- 
right share increased as a direct result of 
the fact that the share was exempt from 
Federal tax. If this is inconsistent, the 
reason is that the law sets up a special in- 
consistent exception to the general rule 
governing proration when it provides that 
allowance shall be made for exemptions. 


ELEANOR McCoRMACK 
New York 


“Big Business” 


Part I of your series, “Who Owns ‘Big 
Business’?”, (July issue) has been studied 
with the greatest interest. I am amazed at 
the comprehensive manner in which you 
have dealt with this subject. Its prepara- 
tion must have involved a_ prodigious 
amount of research. If the people of the 
United States generally can be brought to 
understand such facts as you set forth, a 
long step will have been taken toward pre- 
serving our American institutions. 


Congratulations and thanks. 


LOUIS RUTHENBURG 
Pres. Servel Inc. 
Evansville, Ind. 
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THE 3 ‘C’s - MODERN VERSION 


Editorial 


HE fact that “all men are created 
i goat . «+, at least before the ballot- 
box of a democracy, was demonstrated with 
startling effect in the 1948 election. The 
closest presidential contest since 1916, it 
was also the most dramatic in its lack of 
preparatory drama, and may be so in the 
way it affects the script of our national 
history from these crucial days on. 

The surprise victory for President Tru- 
man has disheartened many. It has also 
marked a personal triumph for the Presi- 
dent which may either lead to excesses, or 
to the sobering sense of responsibilities 
which he has invited. But of one thing we 
may be certain: the political effects will not 
be as rosy as the ardent Democrats claim, 
nor as thorny as the old-guard Republicans 
fear. There are good people and pressure 
blocs on both sides; but most of us are 
caught in the middle, wanting simply the 
assurance that if we work well we will be 
rewarded well—net as well as gross. 


The coming days will see much talk of 
our having a Labor government, of trends 
to more Bureaucracy, of “mandates” sup- 
posedly delivered by the People. But it 
must be remembered that the party of the 
Republic failed to meet the issues and 
champion a platform that would support a 
still largely free-thinking electorate. The 
demise of polls as emotional, if not mental, 
thermometers, at least proved that a con- 
trolling part of the public are free-thinkers. 
And the tabulations show that the old Ur- 
ban vs. Non-Urban lines have been not 
bent but broken. It may be that farmers do 
not shoot Santa Claus either. 


HAT does this seeming re-instate- 

ment of the New Deal portend to 
those who have the responsibility for the 
increasingly important job of family and 
capital protection? Taking some of the goals 
named in the President’s campaign, we 
could conclude that the program will “call 
for more expenditures by government, for 
‘low-cost’ housing a la Taft-Ellender-Wag- 


NOVEMBER 1948 


ner bill, for a ‘floor under farm income’ or 
further subsidies raising the cost of living, 
for expansion of Social Security “to cover 
self-employed, domestics, farm workers and 
others,” and for public power projects. 


Under the slogan of Security much can 
be spent of other people’s money, present, 
past or future. President Truman, with a 
Democratic Congress, could change the so- 
called “inequities” of the recent tax re- 
duction. Since the split income and marital 
deduction features of the Revenue Act of 
1948 have offset the one-time tax advantages 
of Community Property, its repeal would 
be illogical, but lower exemptions or higher 
rates may be forecast in the President’s 
view that total tax receipts should not be 
reduced and that “readjustment is required 
to afford relief to families who are suffer- 
ing.” 

The well-known attitude against the Taft- 
Hartley law can easily result in greater 
hardship and discouragement to employers 
—as well as in higher prices to the con- 
sumer. Taxes will not coddle the investor, 
but in view of the debt and expense record 
of the past administrations, equity invest- 
ments continue to have certain attractions 
at present prices, if well selected for insu- 
lation against luxury or volume sales de- 
clines. 

One fact stands out: to the bankers’ 3 C’s 
of Character, Capacity and Collateral should 
be added Color, Courage and Confidence. 
These three qualities appear to have been 
the ones approved by the majority of Ameri- 
can voters. Only if we can weld them with 
the former can we repair the dangerous 
economic delusions and antagonisms of the 
present day, and gain greater unity for 
production and prosperity. 


A “New Look” 


for Trusts and Estates Magazine will 
be provided beginning in January. Watch 
for the next issue for details. 
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PIONEERING TRUST SERVICE 


Report of Western Regional Trust Conference 


RUE to its tradition, the West gave 
a ue last month to another trust idea 
which may well presage a new era in cor- 
porate fiduciary service. Speaking in Port- 
land at the 22nd Western Regional Trust 
Conference sponsored by the Trust Divi- 
sion of the American Bankers’ Association, 
T. B. Williams, vice-president and trust 
officer of the Security-First National Bank 
of Los Angeles, suggested packaging the 
common trust fund to meet the various basic 
needs of individuals. Recognizing that ex- 
isting Federal Reserve Regulations circum- 
scribe his proposals, Mr. Williams contend- 
ed that the common trust fund, “if nur- 
tured and developed under the right plan- 
ning and management, could form the basis 
for an entirely new era in trust service.” 
(See page 405 for Mr. Williams’ paper.) 


The three-day Conference was opened 
on the morning of October 13 by LeRoy B. 
Staver, trust officer of The United States 
National Bank of Portland, who was gen- 
eral chairman of the Conference Commit- 
tee. Following the address of welcome by 
Mayor-Elect Dorothy McCullough Lee, R. 
M. Alton reviewed the activities of the 
Trust Division during the past year in 
which he served as President. This review 
by Mr. Alton, who is vice-president in 
charge of the trust department of The 
United States National Bank, 
was summarized at page 351 
of the October issue, which 
reported the Trust Division’s 
annual meeting at which sub- 

Stantially the same remarks 
were made. 


How to make a profit out of 
Managing real estate in the 
trust department was demon- 
strated by P. H. Dyste, assist- 
ant trust officer of California 
Trust Company, Los Angeles. 
Questioning the validity of 
the position that real estate 
“brokerage” is not a proper 
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service for trust departments, Mr. Dyste 
indicated the mutual advantages, to cus- 
tomer and institution, of an agressive prop- 
erty management policy. (See page 416.) 


The most neglected phase of estate plan- 
ning is preserving the planned estate, ac- 
cording to Edwin McInnis, trust officer of 
Bank of America N.T.&S.A., San Francisco. 
Asserting that a well worked out plan can 
fail before maturity for any one of a 
great number of reasons, Mr. McInnis class- 
ified estate owners into five groups: the 
tinkers, the thrifty, the taciturn, the secre- 
tive and the “rest, residue and remainder.” 
Illustrating each type as well as other causes 
for slips “twixt the cup and the lip,” he 
offered suggestions for “keeping a planned 
estate planned.” (See page 411.) 


The Trust Division was urged by Clar- 
ence D. Phillips, Portland attorney, to give 
serious consideration to methods whereby 
prevalent abuses of the charitable exemp- 
tion can be avoided. Pointing out that trust 
officers are naturally interested in charitable 
trusts because of their permanent nature, 
Mr. Phillips, who is a member of the firm 
of Griffith, Peck, Phillips & Nelson, ex- 
pressed the fear that continuance of 
schemes to avoid taxation under the cloak 
of charity will lead to elimination of the 

exemption. For other current 
tax questions discussed by 
Mr. Phillips, see page 422. 


Practical aids in the estab- 
lishment of a common trust 
fund were offered by Hamil- 

_ton M. Redman, vice-president 
of The National Bank of 
Commerce, Seattle. After in- 
dicating the choices available 
on the basic pattern of the 
common trust fund plan, Mr. 
Redman outlined the steps to 
be followed in operating a 
dummy fund so that when the 
real thing comes into being 
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most of the “bugs” will have been weeded 
out. (See page 433.) 


Fee schedules should include provision 
for compensation for unusual services as 
executor and trustee, asserted Joseph W. 
White, vice-president of Mercantile-Com- 
merce Bank and Trust Company, St. Louis. 
Service above and beyond the call of duty 
of routine administration is generally rend- 
ered without regard to the cost factor, Mr. 
White indicated, but it is the type of ser- 
vice which should have the strongest ap- 
peal to the testator and therefore he should 
be willing appropriately to compensate the 
fiduciary. For Mr. White’s list of special 
services and suggested compensation, see 
page 425. 

On the other side of the profit coin, 
Robert A. Wilson, vice-president of The 
Pennsylvania Company for Banking & 
Trusts, Philadelphia, offered a workable 
plan for determining costs by department, 
division and account. (See page 429.) 

The generous yield at which utility equi- 
ties are now available, together with the 
stability in their earnings makes these 
equities a good field for the investment of 
trust funds, according to P. P. Stathas, 
senior partner of Duff & Phelps, Chicago. 
A summary of Mr. Stathas’ remarks on 
the outlook for the utility industry, with 
particular reference to the electric compan- 
ies, appears on page 419. 

Addressing the Conference on “A Na- 
tional Economy in a Garrison State,” W. 
Walter Williams, Chairman of the Com- 
mittee for Economic Development, urged 
trustmen as well as all progressive business 
men, to strengthen the fibre of the Private 
Enterprise system by adopting the follow- 
ing program: 

1. We can employ the principle of study and 
research to help preserve and strengthen 
our own respective businesses as sound 
operating units of our economic system. 

. We can recognize and practice the 20th 
century concept of service in business as 
exemplified by the statement: What is 
good for everybody is good for business. 

. We can become dynamic but intelligent 
exponents of our “Individual Initiative 
System” — with continued emphasis on 
our aim for its constant improvement. 

. We can meet the implied indictment that 
is sometimes leveled against our system 


that it lacks a soul by the strengthening 
of warm, red-blooded, understanding hu- 
man relations between our employees and 
ourselves — between our customers and 
our businesses. 


Revise Tax Mortality Basis 


REVISIONS IN ESTATE AND INHERITANCE TAX 
LAWS governing mortality and interest stand- 
ards are urgently needed, Louis O. Shudde, 
principal actuarial mathematician of the Social 
Security Administration, said in a paper pre- 
sented to the Actuarial Society of America, 
meeting with the American Institute of Actu- 
aries in French Lick, Indiana, on October 27. 

“Very few states have adopted tables of 
mortality based on recent statistics or based 
on interest rates less than 4%,” Mr. Shudde 
said. “Actuaries can assist in pointing out the 
desirability of adopting modern mortality and 
interest rate standards. Now that the Guertin 
legislation relative to life insurance has been 
successfully enacted in every state except Ok- 
lahoma, the time should be opportune for in- 
troducing parallel legislation in the estate and 
inheritance tax field. This does not necessarily 
mean the same mortality standard as life in- 
surance, since an annuity or more likely a 
population table may be preferable. If the 
Federal Government leads the way, the states 
will doubtless follow.” 


Legal List Available 


A LIST OF CORPORATE SECURITIES considered 
legal investments for trust funds in Pennsy]l- 
vania is being distributed in booklet form by 
the Trust Company Section of the Pennsyl- 
vania Bankers Association, it has been an- 
nounced by Chairman Louis W. Van Meter, 
vice president of Provident Trust Company, 
Philadelphia. Although the booklet is the 
product of Standard and Poor’s Corporation 
under arrangements with the Pennsylvania 
Bankers Association, Mr. Van Meter stated 
that its preparation has had the close super- 
vision of the Committee on Trust Investments, 
especially the Chairman, J. Regis Walthour, 
and A. W. Whittlesey, a Committee member. 
The Committee also announced that Secre- 
tary of Banking D. Emmert Brumbaugh has 
approved as of October 8 preferred stocks, if 
otherwise eligible if they are listed, and if not 
listed, eligible for listing with application for 
listing having been made on the Chicago Stock 
Exchange. Other exchanges previously ap- 
proved are the New York Stock Exchange, 
New. York Curb Exchange, Philadelphia Stock 
Exchange and Pittsburgh Stock Exchange. 
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JOHNSON HEADS NEW YORK TRUSTEES 


Annual State Conference Reports Wide Progress 


HE second annual confer- 
ro. of the Trust Division 
of the New York State Bank- 
ers Association attracted over 
two hundred officials of a 
round hundred of the State’s 
trust departments—one of the 
many tributes to the fine or- 
ganizing work of its “father” 
and president, George C. Bar- 
clay, his committee and secre- 
tary Ed Hargan. The Divi- 
sion’s membership was re- 
ported as 242, embracing most 
New York trust institutions. 


The one-day program at Syracuse on 
October 22nd, preceeded by an informal 
executve committee dinner-discussion, in- 
cluded brief and pointed reports from six 
committees as well as five addresses, and 
election of new officers. Mr. Barclay, vice- 
president of City Bank Farmers Trust 
Company of New York, became the first 
past chairman after spirited commendation 
of his stewardship. Aurie I. Johnson, vice- 
president of First Trust & Deposit Co. of 
Syracuse, was selected as chairman and 
James M. Trenary, vice-president of United 
States Trust Co., New York, vice-chairman. 


Elected to the Executive Committee were 
Irving R. Church, trust officer of Central 
National Bank, Yonkers; Brian P. Leeb, 
vice-president of Bankers Trust Co., New 
York; and David T. Pyne, 
vice-president and trust offi- 
cer, First Bank and Trust 
Co., Utica. 

Starting the Committee re- 
ports, Mr. Johnson spoke for 
Trust Policies and emphatic- 
ally urged any bank having a 
trust department to maintain 
the proper staff and devote 
the time to do a superior job 
and meet its community as 
well as economic responsibil- 
ity. Failing this, he foresaw 
emergence of competition 
from other fields or even de- 
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JAMES M. TRENARY 


mands for public trust offices, 
particularly if the service is 
not available to a wider circle. 


COMMITTEES REPORT 


N Costs and Operations, 

William T. Haynes, vice- 
president & secretary of Ma- 
rine Midland Group, Inc. of 
Buffalo, cited the advantages 
of all active trust depart- 
ments adopting a uniform 
cost accounting basis—as pro- 
vided by the A.B.A. trust cost 
formula. Only by such stand- 
ard classifications, he noted, could year-by- 
year and bank-by-bank comparisons be 
made. In several counties (mostly non-ur- 
ban) where probate record studies have 
been completed, Mr. Haynes_ reported 
great opportunities for a profitable volume 
of estate work, with as little as three to ten 
per cent of estates over $10,000 presently 
being administered by chartered fiduciaries. 
Another phase of his committee’s work 
embraced the legislative problem of raising 
the allowable amount of interest on trust 
deposits. 

In his report on Common Trust Funds, 
Baldwin Maull, vice-president of Marine 
Midland Trust Co. of New York, related 
the dual need of clearance on expensive 
accounting to minors, and of volume suffici- 
ent to assure profitable opera- 
tion. In addition to the five 
funds now in operation in the 
State, with about $20 million 
of assets, a large number of 
trust institutons are reported- 
ly ready to inaugurate such 
funds when the Court of Ap- 
peals decides certain questions 
on which there is a conflict in 
the lower courts. 

A realistic fee basis for 
trustees was the’ primary 
concern of the Trust and 
Estate Law Committee headed 
by Bernard A. Gray, president 
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of Northern New York Trust Co. of Water- 
town, reporting on consultations respecting 
Section 285, (a) of the Surrogates Court 
Act. Clarification was also reported on the 
right of trust companies to act as admin- 
istrators. Mr. Gray further urged research 
co-operation with Surrogates and Bar Asso- 
ciations and representation of bills which 
were in the public interest, rather than ap- 
pearing only for bank benefits which could 
mark the sponsors as “grabbers” rather 
than true fiduciaries. 

Simplification of accounting terminology 
and methods was urged by Robert A. Jones, 
vice-president of Guaranty Trust Co. of 
New York, as a conclusion of his commit- 
tee’s study. Both for beneficiary and super- 
visory purposes, and for comparison with 
practices in other states, Mr. Jones stressed 
the necessity of standardization and re- 
marked the need of wider interest than was 
demonstrated by the 83 replies to a ques- 
tionaire sent to 167 trust departments. 


An interim report on the research and 


statistics studies now nearing completion 
was given by Bascom H. Torance, vice- 
president of Cty Bank Farmers Trust Co. 
of New York. Following the course of 
analysis worked out in conjunction with the 
National Bureau of Economic Research, 
Mr. Torrance concluded that, while no 
formulae had been evolved, the removal 
of unnecessary restrictions might be 
furthered by a showing of experience rec- 
ords under discretionary, as compared 
with “legal list,” records. 


FUTURE DEVELOPMENT 


IGHT was put on “the Dark Continent 
Le the Trust Business” by George A. 
Mooney, Banking Editor of the New York 
Times, excerpts from whose enthusiasticly 
received address are published in this issue 
at page 437. 

A well-organized paper on Trust Busi- 
ness Development was given by David T. 
Pyne, vice-president & trust officer of the 
First Bank & Trust Co., Utica, relating 
activities found successful and necessary to 
offset the “self-liquidating’” nature of 
estate business. Pointing to the consistent 
program of informative advertising of the 
life insurance companies, their aggressive 
solicitation and service to beneficiaries as 
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responsible for the great increase in life 
insurance, he stressed the cumulative value 
of each trust bank’s development in taking 
the mystery out of trusteeship and the fact 
that a well-planned program never has an 
end. 


Trust institutions are in a favorable 
position, Mr. Payne stated, not only because 
of the many inherent advantages frequent- 
ly emphasized by tragic results of inexperi- 
ence and speculation in non-professional 
quarters, but also because the market is 
large and ready-made. “It isn’t a question 
of making a market for our services but 
of getting acquainted with it on our own 
doorsteps and adequately developing it.” 
He made another excellent point in urging 
co-operation with other bank departments 
as a two-way job of acquaintance with the 
services’ values, rather than education on 
technical details, and cited the great success 
of those banks which hold officer and staff 
meetings supported by the president. 


Strongly advising use of the experienced 
guidance available from “several very ex- 
cellent firms who specialize in publicity 
work, preparation of advertising and sales 
literature,” he remarked that most success- 
ful departments decide upon one regular 
monthly publication for mailing to the 
prospect list, and to attorneys, life under- 
writers and accountants, with copies to the 
key bank staff. This standardized material 
and special mailing pieces “can be secured 
at much less expense.” 


Many programs bog down of their own 
weight, Mr. Pyne noted, with sketchy treat- 
ment and revisions. Well directed plans for 
a smaller-estates program, the setting up 
of trust forums and club speakers bureaus 
invariably gain keen interest and discus- 
sion, such as a talk on joint ownership to a 
business women’s group. While there is, 
in his opinion, no substitute for personal 
calls and development of present customers, 
cultivation of such activities is needed to 
make these most productive. 


RETENTION OF OWN STOCK 


EVELOPMENTS since the Durston 
case were discussed by Leo P. Dorsey, 
counsel for the Association. In that case, 
it will be recalled, the New York Court of 
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Appeals surcharged the Syracuse Trust 
Company for retaining its own stock in a 
testamentary trust created by one of its 
founders. Mr. Dorsey commented that the 
court has apparently extended the rule 
against divided loyalty by holding the trus- 
tee liable in the face of broad powers to 
invest and retain, taking the position that 
a corporate fiduciary cannot rely on any- 
thing less than specific authority to retain 
its own shares in a trust established by one 
of its stockholders. 


Legislation was drafted to overcome the 
effect of the court’s ruling, but was not in- 
troduced at the last session due to the feel- 
ing among leading members of the Bar 
that the tribunal would modify the stand 
it had taken in the Durston matter. In fact, 
subsequent Surrogate’s Court decisions 
have absolved trustees from lability in sub- 
stantially similar situations, the judges 
spelling out authority from the testator to 
retain the stock in question. 


Mr. Dorsey concluded by suggesting that 
trustees should receive more specific reten- 


tion powers with respect to their own 
shares. 


ESTATE PLANNING UNDER ’48 ACT 


ONTINUED applicability of past estate 

planning considerations to the situa- 
tion of unmarried persons should not be 
overlooked in the planning of the estates of 
married persons, for they may be unmar- 
ried before the death of one spouse or 
remain unmarried for some time after and 
by reason of the death of one spouse, de- 
clared A. James Casner, Professor of Law 
at Harvard University, in his address on 
Estate Planning under the Revenue Act of 
1948. 


The new Act has eliminated the incentive 
to make inter-vivos gifts to a spouse for 
the purpose of reducing income taxes but 
may stimulate the desire to make the gifts 
to children for this purpose along with the 
benefit of reduced gift tax snce the gift 
will be deemed the gift of both spouses. . 


Mr. Casner pointed out that, while in 
some cases advantage should not be taken 


Executor and Trustee 


BANKERS TRUST COMPANY 
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of the gift tax benefit if such property 
could pass to the other spouse at death tax 
free by virtue of the marital deduction, it 
is possible, if neither spouse has used up 
the cumulative gift tax exemption, to give 
one spouse $66,000 and $6,000 in each suc- 
ceeding year without paying a gift tax and 
without having to wait until death to enjoy 
the saving. In considering inter-vivos gifts 
for the purpose of reducing estate taxes 
consideration should be given to the cost 
basis to be used in determining capital 
gains and losses, he said. 


After giving consideration to objectives 
which have motivated inter-vivos transfers 
of property other than for tax savings, Mr. 
Casner concluded that, while the creation 
of revocable trusts will not be retarded, the 
forms of gifts may be drastically changed. 


The amount of property the other spouse 
has or may have must be calculated in de- 
termining whether such spouse should get 
the maximum marital deduction or less. 
What constitutes the gross estate according 
to Section 811 of the Internal Revenue Code 
must be examined and where, because of 
possible inheritance, double indemnity for 
death or questionable transfers, it is diffi- 
cult to estimate the gross estate, it is better 
to overestimate the marital deduction as 
long as it does not exceed the maximum. 


In qualifying insurance proceeds for the 
marital deduction, Mr. Casner cautioned 
that the proof of death clause should be 
eliminated from the policy. It may take 
more than six months to file proof of death 
of the insured and under such clause the 
beneficiary must survive the filing of this 
‘proof. This may be construed as making the 
beneficiary’s interest contingent upon sur- 
vival of a period not restricted to six 
months. 


TRUSTEE COMPENSATION 


HE main new features of the New 
‘Tie trust fee statutes were discussed 
by, William A. McRitchie, trust officer of 
the Guaranty Trust Company of New York. 
He explained the various contingencies 
under which a trustee who has deferred 
annual principal commission may now de- 
duct 50% thereof. See page 438 for these 
as, well as discussion of annual principal 
commission computation? 


380 


TEXAS TRUST MEETING 


WELL balanced program of trust top- 

ics marked the 27th annual meeting of 
the Trust Section of the Texas Bankers 
Association in Houston, October 15-16. 
Under the able leadership of John H. 
Brooks, chairman of the Section’s Admini- 
strative Committee, and trust officer of the 
First National Bank of Fort Worth, the 
large gathering of trustmen from all parts 
of the State was particularly interested in 
hearing of the experience which the Fort 
Worth National Bank has had with its 
common trust fund, as related by assistant 
trust officer O. Roy Stevenson. 

Problems in handling securities were dis- 
cussed from both the personal and corpor- 
ate trust points of view. Use of nominee 
registration was explored by Paul Roney, 
cashier of Houston Bank & Trust Company, 
while the responsibilities of registrars and 
transfer agents were described by Charles 
W. Hamilton, vice-president and txust offi- 
cer of National Bank of Commerce, Hous- 
ton. 

The first day’s afternoon session was 
featured, after a talk by Daffan Gilmer of 
Houston on the 1948 Revenue Act, by a 
panel discussion on fiduciary compensation. 
Led by Ross P. Bennett, vice-president and 
trust officer of Houston Bank & Trust Com- 
pany, the board of experts consisted of W. 
F. Worthington, vice-president of First Na- 
tional Bank, Dallas; O. E. Davis, vice-presi- 
dent of First National Bank, Beaumont; 
and F. O. Shelton, vice-president of Fort 
Worth National Bank. 

On Saturday morning, Clarence E. 
Sample, trust officer of Mercantile National 
Bank, Dallas, urged a more liberal trust 
investment policy under the protection of 
the prudent man rule adopted a few years 
ago in Texas. The handling of oil and gas 
property was analyzed by Marvin K. Collie, 
local attorney, while the concluding address 
by Paul L. Hamilton, comptroller of First 
National Bank of Fort Worth, offered 
helpful suggestions on the preservation and 
destruction of trust records. 

Succeeding Mr. Brooks as chairman is 
T. W. Lain, vice-president and trust officer, 
Hutchins-Sealy National Bank, Galveston. 
Mr. Hamilton was elected to the Committee 
along with Mr. Brooks. 
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TRUST OFFICERS: 


Let Us Bid 
for Estate Jewels 


eg a Oe Tae 


As Executor or Trustee, your institution may at 
times be required to sell collections of diamonds 


and other precious stones. 


Will you, therefore, place us on your list of 
bidders? And do not hesitate to ask for our 


assistance on appraisals. 


We maintain a constant, world-wide search for 
the best in diamonds and other precious stones 
to be redesigned into our own gorgeous creations 


of French artistry. 


VAN CLEEF & ARPELS 


World famous designers of precious jewelry 


744 Fifth Avenue, New York « PlLaza 5-0740 


PARIS . LONDON PALM BEACH 


BANK REFERENCES: National City Bank, Manufacturers 
Trust Co., Central Hanover Bank and Trust Co., New York. 
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HE literate public, as well as stock- 

holders and employees, has come to ex- 
pect forthright and readable reports from 
corporations as a matter of course. The 
excellent presentations of the human as 
well as financial side of the business pro- 
vided by progressive industrial concerns* 
and banks, are now serving to show up by 
contrast the inadequacy or mediocrity of 
the old-fashioned skeleton statements. 


The annual report can be a dry-as-dust 
list of cold figures and perfunctory state- 
ments that give inadequate information 
and create misunderstanding or even re- 
sentment. Proof of this is found in the re- 
sults of reader opinion polls. 

Or it can be one of the most important 
avenues of communication and an excellent 
salesman for the bank, its people and its 
services. Since it is not a matter of choice 
but a legal requirement that all banks issue 
reports of condition, the question is whether 
the annual report will be in the first or 
second class. 

Alert bank managements are even realiz- 
ing that this annual accounting of steward- 
ship is being considered, by their stock- 
holders, employees, customers or prospects 


*c.f. ‘Reporting the Business Stewardship’ by Enders 
Voorhees, chairman of the finance committee of United 
States Steel Corp.; p. 430, Nov. °43 Trusts and Estates. 
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MODERN REPORTS 
FOR BANKS 


A Descriptive Check-List and Survey 


of Recommended Features 


A Trusts and Estates Study 


and by thought leaders in the community, 
as a reflection of the character and atti- 
tude of the management. A stodgy, cold- 
figure form conjures up a similar picture of 
the authors; with the additional impression 
that they are either withholding rightful 
information or have fallen behind in the 
parade. Contrast this with the opening re- 
marks by Mills B. Lane, Sr., in the Citizens 
& Southern National Bank’s 1947 report: 
“The story of a bank is told in three 

ways. The Statement of Condition pictures 
liabilities and assets, showing on the one 
side the dollars of depositors and those of 
stockholders and, on the other, the manner 
in which both are held as cash, loans and 
investments. The Statement of Income and 
Expenses tells the story of operation — 
the bank’s capacity to earn money. But be- 
hind these is the story of the bank’s phil- 
osophy and its human characteristics which 
bring figures to life, which reveal the part 
the bank plays in the lives of people to 
make it truly an institution of public ser- 
vice and usefulness.” 

What, then, can banks do to take advan- 
tage of this once-a-year opportunity to 
present their story, to justify and increase 
confidence in their usefulness and that of 
their business? Studies of scores of opin- 
ion surveys, of hundreds of reports by all 
kinds of corporations, including banks, 
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show that financial institutions and services 
can be attractively and effectively drama- 
tized, with dignity and good results. 


THE BASIC CONTENTS 


S an official statement and record, the 
I, siecle report will have to include the 
customary legal listing of assets and liabili- 
ties, directors and officers. But the law does 
not prescribe that this be in a form un- 
intelligible or unattractive to the layman. 
The basic elements of a modern annual re- 
port for a bank should include: 


. President’s Foreword 

. Highlights of Year 

. The Beneficiaries 

. Services Offered 

. Management and Staff 
. Operating Statements 

. Statement of Condition 


FOREWORD OR LETTER 


HE foreword or president’s letter is a 
logical place to feature the purposes and 
policies of the bank in relation to the vari- 
ous groups concerned in bank affairs. High- 
lights of the year’s operations, or reference 
to major economic trends and events has 
often been helpfully presented in reports of 
many metropolitan banks. The foreword 
may contain a thank you to old customers 
and a welcome to new, and to members of 
the staff. One of the most impressive intro- 
ductions was that adopted by the president 
of Peoples-Pittsburgh Trust Co. in the 
1946 report, and the 1947 report of the 
First National Bank of Perth Amboy 
(N.J.), noting that the bank was run for 
the benefit of customers, employees and 
community as well as stockholders. A par- 
ticularly fine personalization is given in the 
Equitable Trust Company’s (Wilmington) 
report, followed by this list of “relation- 
ships”: 
8,283 
5,947 
5,401 
3,542 
1,893 
1,128 
909 
178 


Loan Accounts 

Popular Checking Accounts __ 
Regular Checking Accounts 
Savings Accounts 

Safe Deposit Accounts 

Trust Department Accounts 
Stockholders 

Employees and Directors 


TOTAL “RELATIONSHIPS” 27,281 
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1932" $6,700,000 @ 
1947 ' $224,270,00C 
3247 % Increase 


1932" 12,000 


1567 % Increase 


1932* $3,000,000 6 
1947 ' $108,800,000 6666666666666666006666 
3527% increase Sash cate syaibel eqysecents GRADREED 


1932° 87 a¢ 


1947' 928 AAAAAAAAAAALAAAAASL 
967% | Foch desk rymbo! represents SO employees 


1932° 10 
1947' 26 
160% Increase 


From report of Valley National Bank, Phoenix 


This is also a logical place to remark the 
policies and purposes of the institution, and 
its relationship to personal and community 
welfare. (See prize-winning report of Gir- 
ard Trust Co. of Philadelphia and that of 
First National Bank & Trust Co. of Perth 
Amboy, N. J.) Several banks (such as Lin- 
coln Rochester Trust Co. in 1946) point 
out that the most important asset—the con- 
fidence of people who use and the loyalty 
of those who provide the services—cannot 
be listed in figures. 


HIGHLIGHTS OF OPERATION 


IGHLIGHTS of the Year may be sim- 
Hi: to those reported by such progres- 
sive banks as the Valley -National in Ari- 
zona in symbol form above. 

Irving Trust Co. of New York gives cur- 
rent and prior year comparative data, on a 
color plaque background for these items: 


As at the Year End 
Deposits 
Capital Accounts (Capital Stock, Surplus and Undivid- 
ed Profits) 
Ratio of Deposits to Capital Accounts 
Total Assets 
For the Year as a Whole 
Operating Income 
Operating Expenses 
Operating Profit 
% of Average Net Deposits & Capital Accounts 
% of Average Capital Accounts 
Net Profit, After All Transfer to Reserves 
Net Profit Per Share 
Dividends Per Share 


Other pertinent data, beside financial 
totals, include the number and increase of 
stockholders and employees and activity 
totals such as the following, taken from a 
past report of the State-Planters Bank & 
Trust Co. of Richmond: 





ACTIVITY FIGURES 


Number of 
New Loans 
Totaling __$46,873,902.76 
Number of 
Renewal Notes 
Handled 3,099 


8,090 


Totaling. 38,540,527.24 


Totaling _$85,414,430.00 
Number of 

Loans Paid __ 5,436 Totaling 
Number of Checks handled, 

a ES ES ee 
Number of Deposits _..____. 
Of the total number of Checks 
handled the following were 
drawn on this Bank: 


Class Number 
Individuals, 
Corporations, 
etc. .. 

Banks 
Savings 


$35,804,734.13 


10,586,085 
727,569 


Amount 


3,061,331 
140,939 
31,281 


$1,098,597,949.65 
1,094,811,651.52 
6,388,095.44 

3,233,551 $2,199,797,696.61 

The Deposits were: 
Class 

Individuals, 

Corporations, 

etc. 

Banks 

Savings 


Number Amount 


506,706 
143,031 
77,832 


$1,099,628,819.62 
1,103,792,306.37 
8,642,497.66 


a 727,569 $2,212,063,623.65 


THE UNKNOWN BENEFICIARIES 


HERE are probably more beneficiaries 
of banking and trust services than of 


THE OLD NATIONAL BANK IN EVANSVILLE 


Resource for Community Progress 


a 
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Old National's report stresses bank’s role in community 


activity and service 


any other corporate activity in a commu- 
nity. The width of these services can be 
graphically shown by charts of the number 
and growth of depositors, trust and other 
customers, of employees, of funds collected 
from savers and put to useful investment 
in the community and nation. The Employ- 
ees: The elements of security, associations 
and usefulness inherent in bank employ- 
ment may well be reviewed once a year. 
Few realize the various financial, educa- 
tional, social and other benefits provided 
bank employees today. Even their own 
families are rarely aware of the whole 
decalogue. Salaries are by far the largest 
element of expense; this can be shown in 
relation to other costs but better yet as a 
chart of the growing totals and per cent 
increase in average salary, plus pensions 
and other payments. 

The Chase National Bank report con- 
tains a graphic showing length of service, 
with fifty per cent on the staff over ten 
years—a proof of employment stability. 
Where profit-sharing or bonus payments are 
customary, a record or statement of policy 
is in order. The “good life’ aspects are 
important both in the doing and in the 
relating. The City National Bank & Trust 
Company of Kansas City’ gives readers of 
its report a picture of its attractive pent- 
house recreation room for employees. The 
Union Bank & Trust of Los Angeles com- 
ments on the civic affairs in which its 
employee choral society participates. The 
variety: is legion, and human! 

The Customers: 


There is no substitute for 
service, but customers often 
take bank operations pretty 
much for granted, and do not 
fully appreciate the work in- 
volved, as was shown when 
service charges were intro- 
duced. 


The annual report offers an 
occasion to give the “whys and 
wherefores” of policies or ac- 
tions and to dis-abuse people 
of the idea that banking ac- 
tions are negative or arbi- 
trary. For example, what de- 
termines interest paid on de- 
posits, loan policy, etc? A 
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leaf might be taken’ from the New York 
Life Insurance Company, whose report gave 
case histories of policy benefits. 


Protections thrown around deposits, not 
alone by government guaranty but by loan 
and investment policy, expert record-keep- 
ing, vault controls and machines, are in 
the interest of every depositor. Use of 
these savings can also be dramatized as 
aids to people in need, for business develop- 
ment and so on. b) 


The Owners: 


The record of equity or book value and 
of earnings and dividends is information 
which every stockholder has a right to 
have, and in convenient form. One of the 
best presentations is that which combines 
these data in a single graph or two cover- 
ing a period of years. Several banks have 
received wide commendation and sound pub- 
licity on breakdowns of ownership, showing 
growth in numbers, geographical spread, 
holdings by various size groups and types. 


Here too is a place where reference may 
properly be made to the contributions or 
values of the stockholders’ investment. Re- 
ports of industrial concerns like Allegheny- 
Ludlum Steel, American Telephone & Tele- 
graph, Link-Belt Company, offer better ex- 
amples of constructive treatment than do 
most banks in reporting owners’ benefits 
and contributions. 


The Community: 

The interdependence of a bank and its 
community is universally recognized by 
bankers; but only in a limited degree by 
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Modernizing Main Street 
Illustrations from Franklin Square report 
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most of the residents. Every adult, and 
many children, do business with one or an- 
other local bank, directly or indirectly,’ yet 
seldom see the wide and beneficial influences 
which a bank and its staff can exercise in 
promoting the general welfare. 


More bank reports are referring to these 
mutual interests. Reference to the partici- 
pation of employees as well as officers in 
civic, cultural, educational and recreational 
groups and the bank’s policy on these re- 
lationships, is matter of public interest and 
is an effective way of both building em- 
ployee morale and substituting for the 
stuffy, top-hat image, one of bankers as 
good neighbors and citizens. 

The Old National Bank of Evansville 
(Ind.) introduces its report with this cap- 
tion: “The Old National Bank dedicates its 
services to the welfare and progress of its 
home community.” From cover to cover its 
services are presented from the standpoint 
of supporting the community’s financial 
security; following its policy: “Unofficial 
service to the community is an established 
personnel policy.” 

Riggs National Bank of Washington, 
D. C., is another of the growing list of 
banks who identify themselves in their re- 
ports with civic affairs. Contrast the formal 
listing of directors’ and officers’ names with 
the humanized presentation of the Sun Life 
Assurance Company and the National Trust 
of Toronto, in which they outline the busi- 
ness experience of each director and relate 
one of the major civic, cultural or chari- 
table activities of each member of the man- 
agement. 


i “Before and after” a face-lifting store improvement 





Carrying throughout its report the 
theme of mutual interests of a bank and 
its Community, the Union Trust Company 
of Springfield, Mass., includes a unique 
double-page spread entitled “highlights of 
the Year” in diary form, with paragraphs 
introduced by color-bank headings and spot 
drawings, with such titles as: Save-T- 
Check Started, Free Parking Lot Opened, 
Branch Banks Authorized, Dexter Fund 
Distributes. 


WHAT DO YOU HAVE FOR SALE? 


PROGRAM with the double-barrelled 
effect of showing the value of a bank- 

ing service to the customer and to the 
community is the modernization program 
initiated by the Franklin Square (N.Y.) 
National Bank, pictured in the before- 
and-after illustrations. Well selected photo- 
graphs serve to introduce another feature 
of this bank’s reports: descriptions of the 
county’s facilities for good living which in- 
clude education, churches, homes, agricul- 
ture, industry and commerce, transporta- 
tion, recreation, utilities and government. 
A stockholder, employee or other report 
recipient has a natural interest in the “in- 
ventory” of services and any new items or 


SAVINGS ACCOUNTS STARTED 


Personal savings accounts, promoting thrift, and introducing 
new patrons to Union Trust’s comprehensive facilities, receive 


city-wide attention. 


SATURDAY CLOSINGS INITIATED 


Longer weekends for employees . . . a chance to get out into the 
country, to fish, to hunt, to swim. Customers responded under- 


standingly to change. 


FREE PARKING LOT OPENED 


Now, bank patrons have no trouble finding an easy, accessible 
place to park while in bank — right behind the building. 
Courteous attendant always here to serve you. 


BRANCH BANKS AUTHORIZED 


Banking Commission authorizes Union Trust to open branches 
in outlying districts, where North End and East Springfield 
folks can do their banking — “right around the corner.” 


NEW OFFICERS ELECTED 


. Following its policy of promoting from within the bank, Union 
Trust board of directors elects two new vice-presidents, to help 
SS with new broadened bank services. 


DEXTER FUND DISTRIBUTES 


Local social agencies are richer by $107,894 as the accrued 
income from the Eugene A. Dexter Fund is distributed accord- 
ing to objective recommendations of a committee of the Council 
of Social Agencies. 
“Diary” page from Union Trust Co. of Springfield 
report 


appeals. This should not, however, take the 
form of a dry, meaningless list. Anglo-Cali- 
fornia National Bank of San Francisco 
adopted an eye-catching page of spot-draw- 
ings to convey this information. (See illu- 
stration.) Girard Trust Co. of Philadelphia 
uses another approach: a detailed descrip- 
tion of the work and people of each depart- 
ment. Particularly effective are the photo- 
graphs with captions telling the depart- 
ment’s functions. 


WHO RUNS THE BANK? 


UST as investment men look at company 
management as a key factor in making 
their commitments, so does the average per- 
son look at bank management. As the chair- 
man and president of the Union Trust Com- 


(Continued on page 441) 


Twenty-one Helpful Anglo Bank Services 


Property Improvement 
Loans 


Household Appliance sins 
Financing Real Estate Loans 


(Ask your desler) 


Insurance Premium 
Financing 


Travelers Cheques 


Farm Loans Money Orders Trust Services 
From Anglo-California National Bank, San Francisco 
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STUDY IN WILL DRAFTSMANSHIP 


Proposed Form of Will Structure, Featuring Business Management 
and Marital Trusts—Model Clauses for Interests, Powers and Duties 


JOHN H. SMALL 
Jones & Small, Charlotte, North Carolina 


EGRETABLE or not, there are many 
ac. why the simple will or the 
simple will and trust of two or three de- 
cades ago is no longer sufficient. Primarily, 
life has become more complex: with respect 
to the organization and operation of busi- 
ness, and to its control by government; 
with respect to taxes and their effects on 
methods and forms of disposition. Secondly, 
the makers of wills are demanding better 
results of their wills than ever before. And 
finally, the administration of estates must 
be more efficient than formerly. 


These demands upon the contents of 
wills have not been ignored. A great mass 
of material has been written on such gen- 
eral subjects as what should and should 
not be in wills. But these current writings 
are too general and have led merely to 
opinions, without concrete solutions. Even 
collections of will clauses are too often un- 
edited, or critical comment is not followed 
by a revised product correcting the defect. 
Finally, all present material is piecemeal; 
there is no source of complete reference 
for the will draftsman. 


The important American will is too often 
a completely individual document, without 
form, continuity, simplicity or grace, a 
formidable legal instrument, cumbersome 
even when brilliant. Most especially, wills 
of today state uniform thoughts in un-uni- 
form language. Above all other faults, there 
can be no reason why every lawyer in the 
United States should continue saying the 
same thing in different words. This is not 
so much by way of criticism as it is a 
commentary on the problems of a develop- 
ing science, on the growing pains of will 
draftsmanship. The important questions 
are: (1) Does the profession recognize 
present conditions? (2) Will it co-operate 
to improve the situation? 


These facts are illustrative of present 
conditions: (1) The preparation of an im- 
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portant will with one or more trusts is a 
task of magnitude and detail, requiring 
time, patience, and quiet labor which are a 
great burden to the experienced lawyer and 
are beyond the scope of others who have 
not concentrated on the subject. (2) The 
drafting of wills either is of no great profit 
or is unnecessarily expensive to the client; 
probably it is both. (3) Lawyers, trust 
officers and life underwriters are handi- 
capped in adequate estate planning by in- 
adequate mechanical tools for checking, or- 
ganizing, and drafting. 


A POSSIBLE CURE 


HIS is what can be done to improve 
present conditions: 


a. Establish and agree upon a reason- 
ably definite form of wills. 


b. Agree upon the subjects properly 
within each part of the will and correlate 
these points one with another. In other 
words, agree upon a complete, overall out- 
line or table of contents. 


c. Agree upon standard clauses for each 
point. These clauses will recognize two vari- 
ations: variations in purpose and variations 
to conform to special local laws. 


The foregoing represents a formidable 
task. On at least two occasions a commit- 
tee of the Probate and Trust Law Divisions 
of the American Bar Association has indi- 
cated some doubt whether it is feasible to 
prepare a model will with one or more 
trusts disposing of a sizable estate. It is 
immediately pointed out that the present 
proposal is not to prepare a model will, but 
to organize the contents of wills and to 
standardize the phraseology of the subject 
matter. While the present proposal is 
broader than one model will, it is simpler 
because it will not be necessary to pick 
and choose between useful ideas. For each 
subject matter there should be reasonably 
standardized phraseology for every worth- 
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while alternate interpretation. While a great 
amount of effort will be necessary, the con- 
structive work in the field of uniform laws 
is proof that the program here presented 
can be accomplished. 


FORM 


ET us consider each of the three points 
briefly : 

a. Form of Wills. This is a first and fun- 
damental problem, and it is rather remark- 
able that by common consent the legal pro- 
fession has not drifted into a general plan 
for wills. Obviously it has not. The form of 
the will presented here has been developed 
with care, but there is nothing static about 
it at this stage of our program, and 
thoughts are requested for improving and 
changing the form. Briefly, that form is as 
follows: 

1. Article 1 properly deals with testamen- 
tary matters, including such subjects as 
revocation of prior wills, appointment of 
executor, bond, compensation, guardianship, 
etc. 

2. Next it would logically seem desirable 
to dispose of personal and family matters; 


CONSIDERATION ON 


in particular, burial, temporary help to 
beneficiaries, disposition of the home and 
of tangible personal property. 

3. Devises and bequests follow in orderly 


sequence. 

If there are to be no trusts, the residu- 
ary dispositions would then follow as Arti- 
cle 4, but in the instant will residuary pro- 
visions are provided in three separate 
trusts. 

4. Because of its importance and as an 
aid to clarity of purpose and expression, 
voting stock of the testator’s business has 
been placed in a specific, separate manage- 
ment trust, with adequate instructions and 
powers. In many wills, of course, no such 
trust would be necessary or desirable. 

5. The marital trust follows, and so long 
as the marital deduction continues there is 
little doubt that a separate marital trust 
will be contained in most important wills. 

6. The residuary trust is the last dis- 
positionary article. Some of the clauses 
contained in the present will are of general 
nature and can be often included, but this 
residuary trust will present greatest diffi- 
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culty in the preparation of standard clauses 
of real use to a draftsman. Several ele- 
ments extend the variety of residuary dis- 
positions almost beyond possibility of co- 
ordinating the elements. The status of the 
testator, the size and conditions of his 
estate, the class, number and status of his 
beneficiaries, all make for great diversity 
in estate planning. Another difficulty is that 
no residuary disposition is likely to make 
much sense unless the plan is presented as 
a whole. In all probability, therefore, any 
comprehensive work on. standard will 
clauses would require numerous complete 
residuary dispositions from which a drafts- 
man might select the one most applicable 
and with that beginning prepare a will 
which meets the needs of the individual 
client. 


7. Ordinarily, matters concerning bene- 
ficiaries, their interests, and rules of dis- 
tribution are now placed within or along 
with dispository clauses, but it is believed 
that a review of the important subjects 
contained in this article will justify their 
collection into a separate part of the will. 

8. and 9. In the present will general 
powers are segregated under Article 8, and 
powers concerning management and invest- 
ment are contained under Article 9. They 
might well be combined under one article 
concerning powers, but the number of 
matters necessary to consider has been the 
deciding factor in creating two articles. 

10. The concluding article pertains to ac- 
counts of and accounting by the executor 
and trustees. These provisions include 
powers, but it is thought that they present 
distinct points and should be considered as 
a unit. 


CONTENTS AND STANDARDIZATION 


b. Table of Contents. The form of a will 
can be settled by general consideration of 
its content. Exactly what should come un- 
der each part of the overall form requires 
the thoughts of many men and review of 
existing published material. It is regretable 
that the modern will cannot be a short, 
simple document such as all clients would 
prefer. Many reasons, however, support 
the view of Mr. Shattuck and other leading 
thinkers in this field that brevity for brev- 
ity’s sake is a dangerous rule and that the 
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careful draftsman should cover each point 
which the needs of his client require. But 
although a will must cover many points, 
there is no need for confusion. The writer 
has sought to overcome the ponderousness 
of length by (1) organizing the material, 
and (2) presenting it in short separate 
paragraphs. 

It is suggested, therefore, that an ade- 
quate work on standard will clauses would 
as nearly as possible exhaust the field of 
thinking on the part of draftsmen and in- 
clude every point which has merit even 
though only under unusual circumstances. 
The individual draftsman would be at lib- 
erty to accept or reject that point for the 
will which is before him. All points, once 
selected, should be arranged insofar as 
possible into a logical sequence. In a book 
of standard will clauses there might well 
be sub-divisions under each article. 


ce. Standard Will Clauses. Next comes the 
task of standardizing phraseology. Since no 
one clause would suit all circumstances, 
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there should be substitute clauses which 
will present alternate viewpoints and special 
substitutes which will conform to some 
local law. It is obvious that testators will 
differ on such matters as rules for ad- 
vancements and accumulations and on many 
specific powers. The writer has a conviction 
that only a very few variations are needed 
in order to present to a draftsman just 
what, or almost just what, is best suited to 
the estate before him. It is a question of 
seeing both the forest and the trees, and 
there can be developed both an overall plan 
and precisely specific solutions of each indi- 
vidual problem. 


How TO ACCOMPLISH OBJECTIVE 


N order to accomplish the foregoing ob- 
| alee the assistance of lawyers and 
trust officers is requested. It is hoped that 
every interested person will accomplish as 
many of the following steps as he finds 
possible: . 
a. Review the form of this will and make 
recommendations as to approval or change. 
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b. Recommend additions, subtractions, 
and revisions in the points covered under 
each article and their position either within 
each article or in some other article. 


c. Recommend specific standard clauses 
either by way of improvement on a clause 
included in this will or by way of variations 
in the approach to or consideration of each 
specific subject matter. 


d. Recommend standard clauses which 
are phrased to comply with specific local 
legislation to which adequate reference is 
made in an accompanying letter. It is par- 
ticularly hoped there will be a general com- 
ment on the legality of the proposed will 
as a whole and as to each separate clause 
under consideration. That is to say, the 
result of the inspections which are requested 
should permit a definite recommendation 
concerning legality of will clauses rather 
than a caveat warning attorneys that such 
clauses may or may not be valid. 


Given co-operation in these matters on 
the part of the Bar and trust officers, we 
should accomplish a readily workable and 
highly useful document for the improve- 
ment of will drafting. Correspondence may 


Charles Francis Adams 
Chairman 
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for Every Banking and Trust Service 
offers to those interested a cordial invitation 


to discuss its services 


Member 
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be addressed to the writer in care of the 
publishers of Trusts and Estates. 

Inasmuch as the future of this material is 
not certain, it has been considered neces- 
sary to copyright the will which begins on 
the opposite page, but permission is given 
to any lawyer to use any part of it in the 
preparation of specific wills. 





FEDERAL AND NEW YORK STATE ESTATE TAXES 
of more than $25,000,000 were paid on the 
$35,000,000 estate of Mrs. Edith H. Harkness, 
according to the intermediate accounting filed 
in New York Surrogate’s Court. The estate has 
not yet been appraised for the State tax nor 
audited for the Federal estate tax, payment 
being made on account of the taxes and subject 
to revision. Mrs. Harkness gave one half of the 
residue of her estate to a son, one quarter to a 
daughter and the rest in trust for one Mrs. 
Ingalls. 





TRUST COUNCIL OF ForT WorTH presented Joe 
C. Stephens, Jr., Dallas attorney, at its meeting 
on October 18. The topic of his address was 
“Wills & Testamentary Trusts.” 













Allan Forbes 
President 
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WILL OF JOHN DOE 


STATE OF NORTH CAROLINA 
CHARLOTTE, MECKLENBURG COUNTY 


I, JOHN Dok, residing at 2000 Queen Road, 
Charlotte, North Carolina, 50 years of age, 
married, of sound mind and memory and after 
careful consideration make this my last Will: 


Article 1. Testamentary Matters 


1. Domicil. My permanent domicil and res- 
idence is Charlotte, North Carolina, and this 
Will has been made and executed in North 
Carolina. My Will is to be construed and my 
Estate and the Trust herein are to be admin- 
istered according to the laws of the State of 
North Carolina. 


2. Revocation. I revoke all other Wills and 
Codicils by me heretofore made. 


3. As to Change in Status. To the end that 
this Will shall remain in effect irrespective of 
change of status, as by marriage or children 
born or adopted after execution of this Will, 
I hereby declare that any such parties who 
hereafter become my heirs at law shall be and 
become legatees, devisees, and cestuis que 
trustent according to their class in disposition 
hereunder as fully and to the same extent as if 
named herein. 


4. Appointment of Executor. I appoint the 
XYZ Bank of Charlotte, North Carolina, Exe- 
cutor of my Estate. 


5. Substitute and/or 
and Trustee. 


Successor Executor 


a. Resignation. The Executor and/or a 
Trustee may resign only in the manner pre- 
scribed by law. 


b. Substitute or Successor. In the event the 
Executor and/or a Trustee does not qualify, 
or in the event any of them resigns, I appoint 
the ABC Bank and Trust Company, of Char- 
lotte, North Carolina, as substitute and/or 
successor Executor and/or Trustee. 


c. Reorganization of Corporate Fiduciary. 
If, before or after my death and before or 
after qualification, the banking corporation 
which I have appointed Executor and Trustee 
shall be reorganized, shall consolidate or merge 
with, or shall sell to and transfer the assets 
and liabilities to any other bank or trust com- 
pany doing business in this State, or if some 
other corporation shall have succeeded its 
trust functions, I appoint such succeeding cor- 
poration Executor and Trustee hereunder. 
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6. Bond. Neither my Executor, nor the 
Trustee, nor a successor or substitute for either 
of them, shall be required to give bond in any 
jurisdiction. 

7. Compensation to Executor and Trustee. 
For acting as Executor and Trustee hereun- 
der, the XYZ Bank, or its successor, shall re- 
ceive such commissions and fees as are ap- 
proved by the court having jurisdiction, but 
not to exceed the then prevailing compensation 
of corporate fiduciaries. The court is expressly 
authorized to consider and pay for special and 
extraordinary service. 


8. Guardian of Estate. I appoint XYZ 
Bank, Guardian of the Estate of any child re- 
quiring such Guardian; provided, however, it 
is not required to qualify as Guardian if it 
can adequately administer and protect the es- 
tate of such minors in its capacity as Executor 
and/or Trustee. It shall not be required to 
give bond in any jurisdiction, and shall be 
entitled to no additional compensation for the 
period during which it also serves as Executor 
and/or Trustee. 

9. Guardian of Person. I appoint my wife 
Guardian of the. Person of any child requiring 
such Guardian, and upon her death I appoint 
my brother, Robert Doe, such Guardian. 


10. Terms. Whenever convenient or desir- 
able, the words “Executor” and “Trustee” as 
used in this Will shall be interchangeable and 
shall be construed to apply to the Executor or 
to the Trustee, or to both collectively. The term 
“Executor” includes Executrix, Administrator 
with the Will Annexed, and any substitute and 
successor. The term “Trustee” includes substi- 
tute, successor, and additional Trustee or Trus- 
tees. 


Article 2. Personal and Family Matters 


1. Burial. If my wife survive me, I re- 
quest her to give me a very simple burial; and 
if she be dead, I request the same of my Exe- 
cutor. My Executor may pay reasonable fun- 
eral expense, and the costs of a family burial 
lot, a modest family monument, and individual 
gravestones. 


2. Object of Will. The object of this Will 
and of other arrangements which I have made 
is to provide for the comfort and security of 
my wife and my children, and to assist my 
children in the development of their characters 
and of happier and more useful lives. Any 
seeming restrictions which appear herein I 


«believe to be necessary to conserve my Estate 


for their benefit. 
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3. Wishes of Beneficiaries. My Executor 
and the Trustee will ascertain and consider 
wishes of beneficiaries. To the extent that they 
do not conflict with the best interest of the 
Trust Estate, the Trustee should allow such 
wishes as are properly expressed, but in all 
such matters, the decision of the Trustee is 
final. 

4. Immediate Cash Bequests. As to any pol- 
icy of life insurance payable in cash to any 
member of my family, I direct my Executor to 
assist in proof of death, to execute any neces- 
sary receipt, and to endorse and deliver to the 
beneficiary any check in payment therefor, 
without any personal liability for taxes which 
might be due thereon. 

5. Temporary Advances. For the period 
from my death until the legacies and trusts 
herein are effectuated, my Executor may make 
payments to or for any beneficiary herein 
named to the extent that my Executor con- 
siders reasonably necessary. In its discretion 
my Executor may charge such disbursements 
in whole or in part as a general expense of 
my Estate, and/or may apportion the same 
against general or specific legacies, devises, 
and/or shares in trust. 

6. Home. Any land and buildings which I 
occupy as a home at the time of my death 
shall be a part of my general estate until the 
Executor shall transfer the same to the Resid- 
uary Trust established in Article 6 of this 
Will or shall otherwise dispose of such prop- 
erty; and the said real estate shall be man- 
aged and administered by the Executor or the 
Trustee of the Residuary Trust in the following 
manner: 

a. It may maintain a home for all or any 
members of my immediate family for so long 
as it considers such action to the interest of 
both my family and my Estate. It may sell any 
such home, purchase another, and/or main- 
tain a home in other property which my Estate 
owns or in rented property. 

b. It may pay taxes, assessments, insur- 
ance premiums, repairs, and all maintenance 
expenses. 

ce. In addition to the powers to apportion 
receipts and disbursements contained in Article 
10 of this Will, it may or may not in its dis- 
cretion allocate all disbursements hereunder 
against my Estate and/or any beneficiary or 
interest hereunder, and may or may not charge 
my wife rent. Any beneficial interest which my 
wife receives hereunder shall not be considered 
in arriving at the value of the Marital Trust 
established in Article 5 of this Will, and no 
rent or other charge against her hereunder 
shall affect such Trust. 
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d. This paragraph shall apply both to my 
permanent home and to a summer home if I 
should have one at my death. 


7. Tangible Personal Property. Substantial- 
ly all of the household furniture, furnishings, 
effects, and stores located in my place or places 
or residence are the property of my wife, 
Elizabeth Doe, although for convenience I may 
have insured or returned them for taxes in 
my own name. Of such personal property 
which I own, I bequeath a few items in Article 
8 of this Will. All the residue of such personal 
property owned by me, all of my personal ef- 
fects, such as jewelry, clothing, and books, and 
one automobile, I bequeath to my wife, Eliza- 
beth Doe, if she survive me. If my wife pre- 
decease me, I bequeath the same to my Execu- 
tor to be disposed of in its discretion for the 
use and benefit of my children and the issues 
of my deceased children. My Executor may di- 
vide said property according to the wishes of 
my children, may divide evenly or dispropor- 
tionally, may divide and allot some and sell 
some, or may sell all. Any disproportionate al- 
lotment may be credited or charged to the re- 
spective beneficiary. My Executor has power to 
decide what constitutes the property herein dis- 
posed of and all questions in connection there- 
with. 


New Jersey 
Initilation eee 


8. Debts of Beneficiaries. Under any cir- 
cumstances in which it appears appropriate and 
consistent with my wishes for their welfare, 
upon the death of my wife, a child, a child of a 
deceased child, and/or a widow of any of them, 
my Executor and Trustee may assume and pay 
all or any part of her or his debts and funeral 
expense, including a marker or monument. 


9. Lifetime Gifts and Advances. My Exe- 
cutor will not charge any beneficiary with 
amounts advanced by me in my lifetime unless 
evidenced by a note or charged on my books 
of account. 


10. Lock Box Contents. Any envelopes, 
packages, and securities in a safe deposit box 
registered in my name, which on the outside 
bear the name of any other person, are the 
sole and separate property of such person or 
persons and shall be delivered to their respec- 
tive owners. 


Article 3. Devises and Bequests 


1. General Legacies to Individuals. 

a. I bequeath to my neice, Helen Doe 
Adams, of this city, the sum of $5,000. If she 
predecease me, then this legacy shall be di- 
vided equally per capita between her children 
and grandchildren of deceased children. 


COMPLETELY EQUIPPED 
TO HANDLE EVER 
FIDUCIARY SER\ 


NATIONAL NEWARK & 
Banking Company 


Newark 


NOVEMBER 1948 


New Jersey 








b. I bequeath to my nephew, Richard Doe, 
of this city, if he survive me, the sum of $1,000 
payable in securities of that current, market 
value, preferably in United States bonds, or if 
none be available from my Estate, in any other 
security other than stock in Doe Manufactur- 
ing Corporation. i 


2. General Legacies to Individuals of a 
Group. 

a. I bequeath and devise to each of the fol- 
lowing persons who survive me the relative 
portion set opposite his or her respective name 
of an aggregate total of Five per cent of the 
net value of my Estate as reported for federal 
taxes: 

(1) To my sister, Katherine Doe Alexan- 
der, widow of Robert Alexander, of this city, 
40% of my legacy. 

(2) To my two neices, Ethel Black and 
Sarah Black, children of my deceased sister, 
Vera Doe Black, of Asheville, N. C., each 20% 
of this legacy. 

(3) To my two nephews, James Black and 
William Black, children of my deceased sister, 
Vera Doe Black, of Asheville, N. C., each 10% 
of this legacy. 


3. General Iegacies to Members of a Class. 


a. I bequeath to all persons within the per- 
sonal employ of myself and my wife at my 
death the sum of $1,000 to be divided in propor- 
tion to years of latest continuous service. 
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4. Specific Legacies. 

a. I bequeath to my eldest son, John Doe, 
III, if he survive me, the gold watch which I 
inherited from my father. 

b. I bequeath to my nephew, Richard Doe, 
of this city, if he survive me, the oil portrait 
of his grandfather, John Doe, painted by Emil 
Turner, and now hanging in my library. 

c. I bequeath to my friend, Dr. Samuel 
Worth, of this city, long our family doctor, if 
he survive me, one hundred books of his selec- 
tion from my library. 


5. Devises 


a. I devise the land and building located at 
1000 Queens Road, Charlotte, North Carolina, 
to my mother, Isabella Doe, upon these terms: 


(1) This devise shall take effect only in 
the event my mother shall survive me and be 
using the property as her residence at my 
death. 

(2) In such event, she shall have absolute- 
ly all the furnishings and appurtenances lo- 
cated thereon at my death. 

(3) In such event, she may use said real 
estate without liability for waste so long as 
she lives, or until she ceases to maintain the 
same as her residence. 


(4) If my mother does not survive me or 
upon her subsequent death or ceasing to main- 
tain such residence, whichever event happens 
the sooner, the said real estate shall. be and 
become a part of my residuary estate and of 
the Residuary Trust established in Article 6. 


6. Charitable Gifts. 

a. I bequeath to the Charlotte Negro Day 
Nursery, a charitable corporation of Charlotte, 
North Carolina, the sum, of $1,000, which it 
may use for any purpose other than current 
expenses. 


b. I bequeath to the Charlotte Memorial 
Hospital Authority, a municipal corporation of 
Charlotte, North Carolina, the sum of $2,000, 
to be expended for equipment. It is my desire 
that this sum be used to purchase equipment 
for the treatment of infantile paralysis. 


c. I bequeath to the’Board of School Com- 
missioners of the City of Charlotte, North Car- 
olina, the sum of $1,000 which it shall estab- 
lish as a trust fund, the income of which shall 
be used to award a medal to a member of the 
graduating class of a Charlotte High School 
in accordance with such standards as the Board 
shall adopt from time to time. It is my wish 
that the basis of award be some worthwhile 
development of the individual or some contribu- 
tion to the school or community. 

(To be continued) 
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COMPUTING the MARITAL DEDUCTION 


WARREN M. TWEEDY 
Turner & Tweedy, Fiduciary Accountants, New York 


N the August issue, Miss Eleanor Mc- 

Cormick has offered a solution to the 
problem of computing the Federal estate 
tax marital deduction, which varies from 
my own solution as it appeared in the June 
issue. The difference between the two 
methods involves the question of whether 
the allocation of estate taxes under Sec. 124, 
New York Decedent Estate Law, should be 
based upon the value of the estate as taxed 
(i.e., before deduction of estate taxes) or 
on the value of the estate as actually dis- 
tributed (after payment of estate taxes.) 


The 1948 Revenue Act is too new to have 
provided any cases on the exact point. Sim- 
ilar questions, however, have been answered 
in the Dettmer decision, cited by Miss 
McCormick, and in many others which fol- 
low the same trend. Inasmuch as Miss Mc- 
Cormick grants that these cases support 
my method, rather than hers, I can only 
say that we must “wait and see” before 
accepting a new theory.* 


MATHEMATICALLY IMPOSSIBLE 


N the final analysis, however, it is a 

mathematical impossibility to charge 
every legatee or distributee with a tax com- 
puted only on the net distribution value 
of his interest in the estate. The taxes are 
levied on a larger amount (the value before 
deduction of taxes), and it is obvious that 
someone must pay this “excess” tax. For 
example, in the allocation of Federal estate 
tax shown below, which uses Miss Mc- 
Cormick’s method, it will be seen that while 
the outright bequest bears no tax, the 
trust bears a tax levied on $231,148, where- 
as the distribution value of the trust is 
only $179,851. The difference consists of 
the New York and Federal estate taxes, 
which total $51,297. Miss McCormick is 
thus forced to violate her own rule by tax- 
ing a beneficiary on “assets paid not to him 
but to the tax collector.” 


Further, Miss McCormick appears incon- 
sistent in her treatment of the two taxes. 
If she bases the Federal tax allocation on 


*See comment by Miss McCormick, p. 372. 
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the value of assets distributable (net after 
taxes), then she must do the same with re- 
spect to the New York tax. Instead, she 
has accepted my figures as to the latter. 


Under Miss McCormick’s theory, the New 
York estate tax, instead of being shared 
equally, should be allocated as follows (dis- 
regarding the slight effect of exemptions:) 


On wife’s outright bequest 


On wife’s trust 5,052 


THE COMPUTATION 


HESE figures are obtainable by alge- 
braic formula, but are easily proved by 
the following tabulation: 


FEDERAL ESTATE TAX 


Beiesies ques ettete $450,000 
Marital deduction $225,000 less $6,148 
share of New York estate tax 218,852 


Net taxable estate before exemptions $231,148 


Federal estate tax thereon $ 40,097 
New YorK ESTATE TAX 


Net estate (subject to $30,000 exemptions) 
New York estate tax thereon - 


$450,000 
$ 11,200 


DISTRIBUTABLE INTERESTS 


Value of wife’s outright share: 
One-half net estate before taxes : 
Less share of New York estate tax 


$225,000 


Net distributable interest 
Value of wife’s trust: 
One-half net estate before taxes __. 


$218,852 


..------$225,000 


Less: Share of New York estate tax _.$ 5,052 
Share of Federal estate tax _...... 40,097 


Net distributable interest 179,851 


Total distributable interests $398,703 


ALLOCATION OF TAXES 


Wife’s share of Federal estate tax: 
218,852 — 218,852 or 0 
i KK «40,097 
398,703 — 218,852 or 179,851 

Trust’s share of Federal estate tax: 

179,851 
eS —- 40,097 - $ 40,097 
398,703 -— 218,852 or 179,851 


———- 


Total Federal estate tax allocated $ 40,097 
Wife’s share of New York estate tax: 
218,852 
$ 6,148 
398,703 
Trust’s share of New York estate tax: 
179,851 
398,703 


5,052 


————_—— 


Total New York estate tax allocated $ 11,200 
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DISPOSITION of BUSINESS INTERESTS 


Inter Vivos and Testamentary Arrangements 


EARL S. MACNEILL 
Assistant Vice President, Irving Trust Company, New York 


On September 18, the Practising Law Institute sponsored a Forum 
on Estate Planning. More than 900 lawyers, underwriters, trustmen, 
accountants and others from the East and Midwest crowded the ballroom 
of the Hotel Pennsylvania in New York to hear a program of outstanding 
lectures by an all-star faculty under the chairmanship of Joseph Tracht- 
man, New York legal editor of Trusts and Estates. In addition to a paper 
by Mr. Trachtman on estate planning as affected by the marital deduction, 
there were addresses on life insurance, by Samuel J. Foosaner, contributing 
tax editor of Trusts and Estates; inter vivos gifts and trusts, by Charles 
Looker; joint tenancies, by Jule Stocker; and disposition of business inter- 
ests at death, by Earl S. MacNeill. Due to time limitations, Mr. MacNeill 
was unable to deliver his paper in full. Through the courtesy of the 
Practising Law Institute, we are publishing it here in two installments. 


N recent months nearly three out of 

every five customers of the trust com- 
pany who have come to my desk for discus- 
sion of estate plans have, nestled in the 
very heart of the problem, a business in- 
terest: proprietorship, partnership or close 
corporation. Mr. Orlando Bridgeman comes 
to me with a story like this (and I should 
interpolate here, that while the example 
describes a corporation, the procedures 
suggested. with obvious modifications, will 


apply to the partnership mode of doing . 


business and in appropriate instances to 
sole proprietorships as well: 

“Our business is jobbing. While we carry 
a fairly heavy inventory, we are principal- 
ly manufacturers’ agents. There are three 
of us in it; originally there were four. But 
Mr. A. — for Adams — died about three 
years ago. He had been ill and rather in- 
active for a while, so in consideration of 
our loyalty in carrying on the business, he 
agreed, in a memorandum signed about a 
month before he died, that his estate would 
sell his stock to the corporation for 75% of 
book value; and it would then be retired; 
so it was done that way. But the govern- 
ment came along with fantastic ideas 
about the value of the stock, claiming that 
because trade contacts were of paramount 
importance in our business, good-will was 
worth as much again as “book”; and that 


*!Footnotes at conclusion of paper. 
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the memorandum was not binding as to 
valuation, being a sort of gift. Well, finally, 
the estate compromised at 50% over book 
— or twice the price we had paid for it. 
The tax, naturally, cut heavily into the es- 
tate; we had to put the widow on the pay- 
roll to help her out — and we got into 
trouble over that. So now what we want is 
an agreement that will fix the values in our 
estates for tax purposes at a low level; and 
we understand that this can be done.” 


Now what you will do, of course, is to 
look with appropriate gloom at your client 
and suggest that he is going at the matter 
the wrong way too. You will suggest that 
fixing of value for estate tax purposes 
should be only an incidental end-result of 
arms-length negotiations, consummated by 
an agreement, for far more fundamental 
purposes, such as: 


1. Assuring continuity of the business; 


2. With minimum ,interference in the 
management, as represented by the 
survivors; and 


. With minimum cost to the survivors; 
but, at the same time 


. With maximum compensation to the 
dependents of the deceased — that is, 
his estate; and all this 


. With minimum shock to the business 
itself, as a going concern, giving 
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thought (in the interest of safeguard- 
ing our principles of capitalism) to 
the fate of non-stockholding officers 
and employees whose security and 
ambitions are intertwined with the 
business. 


Having so advised extemporaneously, 
you haul off for study of the authorities on 
the subject, and happily find confirmation 
in some fine recent articles*! and in lead- 
ing cases.*2 From these you will conclude 
that there are three major types of restric- 
tive agreement, with incidental bearing on 
valuation: 

1. Binding Agreement to Sell: Where, 
by agreement, sale of the business interest 
at death at a stipulated price is mandatory, 
the courts will require the Treasury to ac- 
cept the stipulated figure as determinative 
of fair market value even in cases where it 
appears quite conservative, provided it was 
established on an arm’s length basis. But 
in the case of an agreement between close 
relatives or friends, the Treasury may re- 
fuse to accept the agreed price, if market 
value is greater than the stipulated figure, 
on the theory that a gift of the excess was 
intended, effective at death. 





2. Option: Also determinative of value 
for estate tax purposes is an arm’s length 
agreement between business associates 
giving each other, or the firm, an option to 
purchase their interests at death at a 
specified price. This agreement should be 
fortified by the provision that none of the 
parties can sell his interest in the open 
market during his lifetime without first 
offering it to the others or the firm at that 
price. 

3. “First Offer’—But Right to Retain: 
Sometimes business associates agree that 
upon their deaths their business interests 
cannot be sold by the executors without 
first offering them to the survivors or to 
the business at a stated price. However 
there is no obligation to sell. The tax cases 
hold that such an agreement does not fix 
the value of the interest for estate tax pur- 
poses. Therefore, where practicable, the 
agreement should take one of the two pre- 
ceding forms.? ' 


THE BUSINESS PURCHASE AGREEMENT 


OMING back to Orlando Bridgeman: 
you discuss the option form with him 
and his associates; but you become aware 
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“I'm expecting an important phone call, 
Hodges. Quick, tie me up in conference!” 


Gardner Rea Copyright 1948 Cartoons-of-the-Month 


that their spirit of mutuality seeks and jus- 
tifies the more perfect arrangement of com- 
pulsory sale and purchase — more perfect 
because it promises that the estate will 
have a market as well as a valuation. You 
explore with them some of the fundamen- 
tals of such an arrangement. 


I think that first you may tackle the 
problem of price. You may suggest the un- 
wisdom of setting a price which is any- 
thing less than 100% of book value — un- 
less of course, book value clearly is in ex- 
cess of the real value of the business. Not 
for tax reasons do you offer this sugges- 
tion, but in the interest of fairness to all 
concerned. Considering the nature of the 
business, in which good-will is undoubted- 
ly an important factor, you believe that 
they should not stop with book value, but 
should seek to measure the value of good- 
will to a reasonable extent. 


Therefore you may suggest the method 
of a fixed valuation, to be adjusted periodi- 
cally by joint agreement of all the parties. 
But in doing this you must call attention to 
the compelling force of inertia which so 
often lets fixed valuations lie unadjusted 
until death comes, when it may be found 
that the parties are bound to a price that 
is obsolete; and grossly unfair, either to 
the estate or to the survivors. 


So then you will discuss formulas: and 
a simple one that may appeal to them is 
book value plus a stipulated sum for good- 
will — which may be modified, from time 
to time, or may lie unadjusted; but you will 
be sure that the estate will receive in any 
event the mathematically-computed book 
value plus some recognition — whatever 
its adequacy — for the going-concern ele- 
ment in the business: You may go further 
into the esoterica of formulae: such as tak- 
ing the average net profits (before — or 
after — taxes) for a specified period of 
years (excluding war years) and capital- 
izing the same at a fixed rate — the Treas- 
ury would scarcely quarrel with 12%%; 
or you may take the average net, deduct an 
interest factor on the invested capital and, 
in the case of a partnership, deduct also a 
reasonable compensation for the personal 
services of the partners, then multiply the 
result by some number such as 4, 5 or 6; 
finally you may seek an offset for the per- 
sonal contribution in talent or connections 
lost to the business by the event of death 
— but by this stage you will have called in 
the company’s treasurer or accountant or 
a firm of valuation experts. 


Three precautions: First, if the fixed val- 
uation method is used, be sure to provide, 
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if it is in terms of dollars per share of 
stock, for proportionate adjustment of 
price if the number of shares is increased 
by stock dividends, or reduced or increased 
by recapitalization or other corporate 
change. Second: Provide that the fixed val- 
uation shall be binding only if established 
within some stated period prior to death; 
in alternative for which, if the fixed valua- 
tion antedates the stated period, some 
formula should be provided. Third: in con- 
nection with any method of formula that 
is used for valuation, it would be prudent 
to make it explicit that the price certified 
or computed includes good-will. 


Despairing of a definition that will be 
complete within itself, you incorporate a 
provision that “‘book value shall be deter- 
mined in accordance with generally accept- 
ed accounting practice;” and then you go 
further and provide for determination of 
any doubtful question by an independent 
certified public accountant, who may be 
named in the agreement or be nominated 
by a majority of the purchasers and found 
acceptable to the estate — or vice versa. 
As guarantee against deadlock in the 
choice of an accountant, you can conclude 
with appropriate machinery for arbitra- 
tion. 


BUT WHENCE THE PRICE? 


AVING dwelt, perhaps overlong, on 

the theme of price, and the method of 
fixing it, you now bring your client’s atten- 
tion to the equally important factor of the 
“wherewithal.” 


Who pays it; and where is it to be found? 
In discussing whether to follow the pro- 
cedure of purchase by the corporation, you 
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point out that certain disadvantages may 
accrue from the shrinkage of resources that 
is involved in the process. It may weaken 
the company’s credit position, for one 
thing. Increased-earnings-per-share may 
someday “look bad” in labor negotiations. 
In New York, you will be plagued by the 
Penal Code provision* that a corporation 
may purchase its own stock only out of 
surplus; though you may look to life in- 
surance for the surplus. Or, if purchase is 
optional rather than a contractual “must,” 
the Section 102 surtax may be claimed in 
any case where rich current earnings are 
applied to the purchase price, requiring 
proof in rebuttal that acquisition of the 
stock satisfied a business need of the cor- 
poration. 


Therefore, you suggest consideration of 
an agreement whereby the stockholders, as 
individuals, undertake to buy each other 
out. Or, the individuals may buy in part 
only and the corporation the balance. 

To the extent that the corporation has 
surplus in marketable form or the indivi- 
duals have marketable savings, the pur- 
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chase price can come out of funds having 
the status of “capital”; otherwise, it must 
come out of earnings. Whether corporation 
or individuals be buying, the terms of the 
contract must take into consideration, 
therefore, their several means and their 
borrowing and earning power. If cash is 
plenty all around, then a cash sale may be 
safe; but it would be safer, I think, even 
where present prospects look good, to pro- 
vide the alternative of an installment sale. 
Your prudence will suggest, in such case, 
a delayed delivery of the stock, or delivery 
in installments as paid for, and certain un- 
derstandings as to the voting of the stock; 
and perhaps its lodging with an escrow 
agent or trustee until performance of the 
contract be complete. 


All of this will bring you to sympathetic 
consideration of what is undoubtedly the 
“ideal” plan in circumstances where it is 
feasible . . . in short, where the stockhold- 
ers, or most of them, are insurable at rea- 
sonable cost. 


Now settling Estates of 
satisfied beneficiaries of the 
third generation. 
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THE BUSINESS INSURANCE TRUST 


DMITTING that life insurance is not a 

necessary part of a legally effective 
stock purchase and sale agreement, a well 
known life insurance writer says: “Practi- 
cally, however, it is the flesh which covers 
and gives life to the skeleton. It is by 
means of life insurance that assurance is 
given to each party that if he survives he 
will have the funds with which he may en- 
force performance by the estate; and, in 
turn, assurance is given to each party that 
if he dies the others will not only be legal- 
ly bound to perform the agreement, but 
financially able to do so.’’® 


So we come to the Business Insurance 
Trust agreement, which, in its simplest 
typical form, would provide: 


—After details of valuation had been 
fixed and recitals of mutual agreement to 
buy and sell had been spelled out — 


That each stockholder will keep in force 
such amounts of insurance on the lives of 
each of the others as may be sufficient, or 
approximately sufficient, to purchase his 
pro rata portion of the insured’s interest 
in the business; each party will apply for 
and pay premiums on policies on the lives 
of the other parties. The policies will be 
payable to a stipulated trustee, usually a 
trust institution for impartiality’s sake, 
with which the policies will be deposited, 
likewise the several blocks of stock. So 
long as the parties all remain alive, the 
functions of the trustee are passive. Own- 
ership of the policies remains in the indi- 
viduals who pay the premiums; but they 
bind themselves to make no changes of 
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beneficiary, to seek no loans on the policies 
and to make no assignments of them, ex- 
cept on stated notice or by mutual consent. 
Ownership and voting rights in the stock 
remain undisturbed also; but the stock cer- 
tificates are endorsed, so as to be in good 
form for transfer. 


On death of a stockholder, the trustee 
swings into action. It collects the insur- 
ance, pays it to the executor or other repre- 
sentative of the deceased’s estate, and, un- 
less the proceeds be insufficient to defray 
the full purchase price, delivers the dece- 
dent’s stock certificats in the agreed pro- 
portions to the surviving stockholders. If 
there is a balance still to be paid, the trus- 
tee may hold the stock as collateral for per- 
formance of the installment conditions in 
the purchase agreement; or the collateral 
may be released to the estate for similar 
holding. Provision for purchase by the sur- 
vivors, at their cash surrender values, of 
contracts held by the decedent on the lives 
of his associates, and other details of a 
technical nature, will demand attention 
when you get into the preparation of the 
contract. 


IDEAL — YET UNSATISFACTORY ? 


N paper, the business insurance trust 
() would appear to be the most perfect 
plan for the disposition of business inter- 
ests that could be designed. Yet why is it 
that when you approach your favorite trust 
officer on the subject of a business insur- 
ance trust, his glad greeting freezes and 
he accepts your proffered appointment 
with unhappiness thinly concealed — be- 
cause he has no talent as an actor? 
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To give the trust officer his due, his ex- 
perience with business insurance trusts 
has been far from satisfactory. In the first 
place, it cost him quite a lot — in promo- 
tional literature, in solicitors’ and officers’ 
time, in counsel’s services—to put them on 
his books. Year in and year out they have 
been a nuisance in administration — and I 
mean it: changes in insurance contracts, 
stock ownership changes, reorganizations 
of the business, following through to ob- 
tain up-to-date certificates of value, check- 
ing to determine if premiums are paid and 
policies still alive; for most of which, par- 
ticularly in the earlier cases, there is no 
compensation save in the possibility that 
one of the insureds will die. And there is 
the rub — hardly ever do any of these ar- 
rangements come to fruition. 

Now, how could so fine a plan come to 
such utter discredit? 


First, I think that frequently it has been 
unwisely “sold”; and here I put the insur- 
ance man primarily at fault. In his enthu- 
siasm he has oversold. The parties are per- 
haps too old and the premiums consequent- 
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ly are too costly. Or even if the men are 
younger, the premiums are more than the 
business — directly or indirectly — can 
afford to pay. It is a cyclical business, per- 
haps, and at the low curve of the cycle the 
insurance comes to be regarded as a luxury 
and is lapsed. Or the insurance is bor- 
rowed on until its equities disappear... 
and then the insurance disappears. 


Too often the partnership or corporation 
is immature; it has no roots in long asso- 
ciation and sooner or later breaks up: The 
casualty rate of small businesses is appal- 
lingly high. Sometimes there is a kind of 
fatigue: the associates have started eager- 
ly on a plan portrayed to them as magical; 
but they find that its ever-recurring costs 
cuts into their annual cash take. “A bird 
in the hand .. .” they say. 

Occasionally the lapses and casualties 
are reported to the trustee, but mostly they 
are not. So there the policies and the hard- 
wrought trust agreements lie, forgotten in 
the trustee’s vault; until, some year, the 
trustee makes a toilsome check-up and 
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finds that out of a hundred or more “busi- 
ness” and other types of insurance trusts it 
has perhaps no more than a score alive — 
really functioning and worthwhile. Your 
trust officer’s lack of enthusiasm is under- 
standable. 


WHAT WILL MAKE IT STICK? 


HERE should be some sort of solution 

to the problem and I will venture to 
offer mine. All of the following factors 
should affirmatively exist; a single nega- 
tive should disqualify the whole plan at 
the outset: 

1. Insurance, even though paid by the 
owners of the business, as individuals, 
(unless the owners have separate earning 
power) should be well within the conserva- 
tively-projected earnings of the business; 
since eventually, though indirectly, the 
premiums must come out of the business. 

2. There should be a sound basis, in the 
history and character of the business, for 
anticipating its continued existence and 
the permanence of the plan. 

3. There must be a willingness on the 
part of the parties to make the sacrifices 
necessary ... realization that they can’t 
have their cake and eat it: they can’t take 
all out in salaries and dividends and build 
up insurance reserves at the same time. 

4. There must be recognition of the trus- 
tee’s responsibilities: a program of proper 
advices to it; and adequate compensation, 
both on acceptance and annually, as well 
as on distribution. 

No magic in any of these, but simply 
some practical precautions which may tend 
to eliminate jerry-built plans, leaving 
sound structures that will weather what- 
ever emergencies may arise in the line of 
business and that trustees will welcome: 
not because they promise great profits 
(which they most definitely do not) but be- 
cause they will not be futile, as they have 
been; or troublesome or unprofitable. 


St. Louts Lire INSURANCE AND TRUST COUNCIL, 
at the first meeting of its current year on 
October 5, heard McCune Gill, vice president 
and secretary of the Title Insurance Corpora- 
tion of St. Louis, talk on the subject of “Plan- 
ning Protection for Real Estate Investments.” 
At the November 1st meeting, Harry M. Bardt, 
newly elected president of the A.B.A. Trust 
Division, was the featured speaker. 
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PACKAGED TRUST SERVICE 


Modern Concept of Trust Device Based on Extension of 
Common Trust Fund Idea 


T. B. WILLIAMS 
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HERE are four types of service in the 
y pene conservation field that seek con- 
trol and management of individual savings. 
All more or less competitive, their primary 
purpose is to provide safe employment of 
funds for future use, with current income 
benefits and sufficient salability or maturity 
to make the principal available when need- 
ed. 

First, we have the pure savings: savings 
banks, building and loan _ associations, 
United States Savings Bonds and Postal 
Savings. When one invests in this form, 
dollars are deposited and dollars are ex- 
pected back in return, and the relationship 
of debtor and creditor is established. The 
debtor must maintain constant solvency and 
a high liquid reserve to anticipate with- 
drawals. The value of these dollars moves 
in an inverse ratio to the cost of living 
index, and the rate of return is low. The 
United States Government, in order to 
make ownership hereofore not generally 
recognized. One of these is ownership in the 
alternate; the other is transferability upon 
death without probate proceedings to a 
named beneficiary. 


Alternate ownership of bank funds has 
been clearly recognized, which is neither 
pure joint tenancy nor pure tenancy in 
common. There is a limited use of the 
simple revocable trust in the ownership of 
savings accounts, whereby the depositor- 
trustee can make withdrawals, but the bene- 
ficiary cannot do so until the death of the 
trustee. This practice has been largely con- 
fined to small accounts between parent and 
child. Now the United States Government 
permits ownership of very substantial sums 
of bonds under the trust idea, but cuts 
through this fiction by a straight provision 
for payment to the beneficiary in event of 
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death of the first owner. What is to prevent 
this idea from being incorporated in the 
ownership of other securities accounts as a 
selling inducement? The result is in sub- 
stance no different from the present revo- 
cable trust form of savings account or in 
the life estate ownership. 


COMPETITOR NUMBER TWo: INSURANCE 


HE next competitor for the public’s 

savings comes from the life insurance 
company. The insurance fraternity has been 
particularly successful in the last twenty- 
five years in selling annuities and single 
premium life insurance as an investment 
medium at a better rate of return than 
can be obtained in a savings bank, with 
cash benefits over to the beneficiary in event 
of death, and affording certain tax econo- 
mies. Now some of the special optional 
settlement agreements are more complex 
than a trust distribution. In fact, insurance 
companies have become more of a savings 
institution than an insurance company, and 
their future problem will arise from finan- 
cial experience rather than from their un- 
derwriting experience. 


This type of insurance is acquiring con- 
siderable popularity because it avoids pro- 
bate proceedings, permits guaranteed pay-, 
ments to beneficiaries, can be placed beyond 
the reach of creditors of the beneficiary 
(in California, at least) ; can be bought in 
any amount from $1,000 up; and can have 
attached to it a great variety of attributes 
designed to fit the financial needs of the 
purchaser and his family. Unquestionably, 
this trend will have greater acceleration as 
one new settlement plan is expanded into 
others, until some day the insurance com- 
pany may even assume discretionary pay- 
ments to a beneficiary under a settlement 
option. This may lead to trustee functions, 
which in turn will require life insurance 
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companies to qualify to engage in trust 
business. With a growing tendency to sell 
life insurance on an investment basis, to 
which is added elaborate settlement options 
bordering on testamentary plans, trust 
companies can anticipate keener competi- 
tion from this source. 


NUMBER THREE: INVESTMENT BANKER 


HE third competitor for the public’s 

savings is the investment banker, 
whose primary purpose is to sell securities 
or real estate. In spite of the S.E.C., the 
rule of “Caveat Emptor” applies. The indi- 
vidual who employs his savings through in- 
vestment bankers must have experience in 
investments and be able to exercise his 
own individual judgment, if his investment 
account is to be properly protected. If his 
fund is small he cannot hope for broad di- 
versification. The companies in which he 
invests are not concerned with his estate 
problems, nor his tax problems, nor with 
the financial security and welfare of his 
family. They hire his money for a use 
with all risk upon the owner. 


Of fairly recent origin in the United 
States is the investment trust idea. Here 
is a scheme for capital mobilization, which 
confines itself to buying and selling listed 
stocks to produce profits. Participation in 
investment trusts is sold through invest- 
ment houses, and the purchaser becomes a 
participant in the operating fortunes or 
misfortunes of the fund. The idea is becom- 
ing more widely accepted as an investment 
medium, and there are now some 35 or 40 
well-known investment trust securities 
quoted daily in the newspapers. Most in- 
vestment trusts anticipate profits from se- 
curity transactions to provide revenue in 
addition to normal income. 


NUMBER FOUR: CORPORATE TRUSTEE 


OW we come to the corporate trustee. 
In the trust field we are using the 
same tools and the same legal principles 


for property management, transfer and 
service that have been generally in use for 
400 years. We have altered some rules to 
fit the modern trend as our Prudent Man 
Rule on investments and the rule of prefer- 
ence between life tenant against the re- 
mainderman. The real advance from the 
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common law concept of trust relationship is 
the idea of mutual investment, or the com- 
mon trust fund, a development of the last 
twenty years. Here is a refinement in the 
trust field that may be as revolutionary 
in this. field as gas engines were in the 
field of motive power. For the balance of 
my remarks I am going to dream what the 
common trust fund idea might do for the 
trust field. 


Every owner of property is a potential 
customer, and must make plans to pass that 
ownership on through some device about 
every twenty-five years. He must choose 
between buying for speculation and buying 
for extreme safety. Thus, depending upon 
the individual, security of capital, contin- 
uity of income, capital appreciation, trans- 
ferabilty and marketability will influence 
the choice. 


Now there must be a large segment of 
the vast investing public, be he merchant, 
professional man, widow, retired person, 
or busy executive, who through lack either 
of experience or time cannot look after his 
investments, yet desires a better yield than 
is afforded by ordinary savings. This group 
is not interested in speculation. Not having 
the time, they are willing to pay a reason- 
able fee to obtain competent investment 
service. The growing popularity of the in- 
vestment trust plan and the investment 
counsellor is’ evidence of this fact. 


COMMON TRUST FUND THE KEY 


HE common trust fund becomes the 

keystone of my thinking. If nurtured 
and developed under the right planning 
and management, it could form the basis 
for an entirely new era in trust service. 
Here appear the means for greater economy 
and flexibility of operation, and the insur- 
ance of investment risk through diversifi- 
cation and intelligent management. If the 
Prudent Man Rule of investment is used 
to guide the management of the fund, it is 
possible a performance record better than 
average preservation of value and earnings 
over an extended period of time will be 
proven. Admittedly, the Prudent Man Rule 
would not permit speculative investments; 
but in an atmosphere where it is difficult, 
if not legally impossible, to preserve future 
purchasing value of the dollar through gold 
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hoarding, the next best substitute may be 
participation in a diversified fund that 
combines the best features of capital pre- 
servation, and at the same time provides 
an income in keeping with the’ general level 
of economic activity. 


A fund consisting 25% of improved real 
estate; 35% stocks of substantial compan- 
ies, and 40% fixed income bearing securi- 
ties, if sufficiently large, might well repre- 
sent an interest in the wealth of the nation 
as good as the gold which in olden times 
was used to express its value. If there can 
be added to it a feature of transferability 
suitable to the security needs of the owner’s 
family, which trust service can provide, a 
tremendous market for trust service can 
be developed. 


The present is the time for people to 
think in terms of insurance of risk. Fire— 
Life—Health. Insurance is but the applica- 
tion of the law of averages. Why not in- 
vestment insurance by diversification of 
risk and competent investment manage- 
ment. After all, the real responsibility of 
our trust service is in our investments, 


and until we lick that to the satisfaction 
of the general public, the trust idea is not 
going to expand in popular acceptance. The 
common trust fund may give us the means 
to demonstrate better than average per- 
formance which can serve as further in- 
ducement for use of trust service. 


SOLVING INVESTMENT RESPONSIBILITY 
PROBLEM 


N the past, trustmen appear to have 

devoted much of their time to technical 
features of the law, their rights and duties, 
and not enough time to a solution of the 
investment responsibility. One of the prob- 
lems we haven’t yet solved is investment 
supervision. If our energies can be con- 
centrated to a low per dollar unit cost, pro- 
gress can be made. This would suggest con- 
fining an investment portfolio to 200 issues 
instead of 2,000 issues. The law of aver- 
ages will work just as favorably or more 
so on 200 issues well selected and super- 
vised, as it will on 2,000 issues poorly super- 
vised. If investments can be made at whole- 
sale instead of retail rates, we can elimin- 
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ate certain brokerage and clerical expenses. 
The mechanics of operating the common 
trust fund become highly important. The 
Philadelphia trust companies have made 
notable progress in this direction, but to 
be effective for large scale operation, more 
frequent valuations may have to be made; 
the time shortened for withdrawals; and 
routines established that will provide min- 
ute operational detail. Many of the restric- 
tions imposed by the Federal Reserve 
Board will have to be relaxed, but these 
can be accomplished upon proven perform- 
ance. The common trust fund to operate 
successfully must acquire a separate legal 
entity of its own, and the trustees permit- 
ted to set up loss reserves similar to guar- 
anteed funds of mutual savings banks. 
Much is desired in the present common 
trust formula, but these refinements will 
come in time with experience. The essential 
task now is to demonstrate through proper 
management that the pooled investment 
idea can be sound. Add to this the advan- 
tage of passing ownership in the trust 
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benefits to others without probate, and spe- 
cialized discretionary application of these 
benefits, and you have nearly an ideal de- 
vice for the ownership and enjoyment of 
property. With that accomplished the rest 
of my imaginative speculation on the trust 
device will unfold naturally. 


PACKAGE SELLING 


NQUESTIONABLY, the _ insurance 

companies, investment trust organiza- 
tions and savings bank associations have 
had experience in broad business develop- 
ment that we could well study. If we could 
fuse some of their experience and ideas 
into the trust pattern, we could carry our 
message to the merchant, the professional 
man, the widow and the retired person in 
a package that will attract their attention 
and meet their individual needs. The Ameri- 
can public apparently prefers to have ideas 
presented in packaged form that requires 
limited thinking. To that end maybe it 
would be smart to take ten or twelve trust 
plans that meet the run-of-the mill family 
situation; give these plans an identifying 
name; and sell them as a package with a 
printed form of an agreement like an in- 
surance policy or passbook. Such changes 
as may be needed to fit a particular situa- 
tion could be covered by an endorsement 
or amendment. 


One packaged plan could be called a fixed 
income plan. A printed trust agreement 
would be prepared with blank spaces for 
the names of the trustor and beneficiary 
and the amount to be paid. Like an insur- 
ance policy, uniform provisions could be 
published in the plan for disposition of 
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the remainder, with space available for 
writing in exceptions thereto. This could 
be called an endorsement. Advertisements 
could be developed around this single idea. 
Take, for instance, the insurance advertise- 
ment of the family income plan. It leaves 
a definite scheme in one’s mind and one’s 
impulse is to buy the package fitting his 
financial program around this idea. If a 
trust department had a common trust fund 
with a ten or fifteen year record of per- 
formance behind it, projections of amounts 
that might be paid could be made. 


Another packaged trust plan might be 
the diversified investment savings account 
with a plan for periodical deposits and, as 
an added feature, benefits payable on death 
to named beneficiaries. This is similar to 
the manner in which United States Govern- 
ment “E”, “F” and “G” bonds are adver- 
tised. Here again, have a printed agree- 
ment with the type of trust plan in bold 
letters on the back and at the top. Another 
plan might be called “Investment Plan for 
Old Age Security’, or there could be the 
“Educational Fund Plan.” The package 
idea, combined with a performance record 
of investments in a common trust fund, 
will give the customers something to put 
their minds to in a concrete way. 

One feature of trust service which out- 
strips its competitors is the ability to use 
discretion. Discretion need not be limited 
to the making of investments. It can be 
applied to the expenditure or application 
of the fund. Such a plan could be packaged 
as the “Discretionary Payment Plan.” It 
would be particularly helpful in meeting 
the varying needs of a family through edu- 
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cation, marriage, sickness, old age and 
death. A variety of packaged formulas will 
occur to all as more thought is applied to 
the subject. 


Trustmen are inclined to think in terms 
of $50,000 or better. The public thinks in 
terms of $1,000 or $5,000, and the competi- 
tion we deal with confine themeslves to 
small amounts. Maybe we too would find it 
best to reduce our unit sights to $5,000. 
Thus we would be in effect selling a parti- 
cipation in a common trust fund under a 
specific plan in a unit amount, just like life 
insurance or an investment in an invest- 
ment trust, but under a more flexible legal 
relationship. Every plan must be backed by 
increased facility for creation and termina- 
tion so as to prevent public irritation with 
red tape. 


HYBRID RELATIONSHIP 


N 1830, the trustees of the New York 
| Insurance and Trust Company an- 
nounced among the features of their pro- 
posed business that “They will receive 
money in trust, pay interest thereon and 
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accumulate the same.” Did the original or- 
ganizers have in mind an investment trust 
fund, but lacked the experience and legal 
background to operate it as such? Thus, 
was their original idea faulty because they 
created a debtor-creditor relationship and 
not a true trust relationship? Now through 
the mechanics of the common trust fund 
might we be able to go back to the original 
concept of the New York Life Insurance 
and Trust Company and receive funds as 
trustee for investment at the risk of the 
depositor. 


Then they had no broad ready markets 
with accessible quotations of value. Now 
markets are broader, valuations accessible 
with which to establish firm liquidation 
values of a fund. Once the idea of deposits 
and withdrawals at the quoted liquidating 
value became understood and accepted, the 
number of customers who could be attracted 
might be expanded tenfold to this form of 
investment management. The fundamentai 
difference between a trust relationship and 
a debtor and creditor relationship is in the 
manner of expressing liabilities. The form- 
er pays in kind; the latter pays in dollars. 
One never is insolvent; the other can be. 


In a period of fluctuating dollar value, 
maybe the finest method of preserving fu- 
ture value is a cross section investment in 
the tools of industry, the land which sup- 


plies the raw material, and the manage- 
ment that puts the two together to create 
new wealth. The legal relationship that 
might come out of this evolutionary pro- 
cess would become a contract and trust 
hybrid. The contract respecting participa- 
tion in the fund would establish the legal 
relationship between the parties, but the 
high principles that surround the trust re- 
lationship, such as sound judgment and fi- 
delity to duty, would govern its operation. 


Admittedly, present laws do not permit 
unrestricted application of the ideas ex- 
pressed in this paper. Wisely, Federal Re- 
serve Regulations on common trust funds 
have imposed many limitations to insure 
their development along sound principles 
supported by experience, and restricted so 
that they will not become too large in rela- 
tion to the trust companies’ over-all respon- 
sibilities. But laws, customs and the public 
mind are changed when an idea with merit 
has proven its utility and benefit. The com- 
mon trust fund is no longer an imaginary 
plan, but an established fact as proven by 
the more than one hundred million dollars 
invested in this form in the Philadelphia 
banks alone. But it probably will have to 
experience a depression before some of the 
ideas now prevailing on this subject have 
been thoroughly tested, and also to develop 
a basic policy that will be suggested under 
that test. 
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NEGLECTED SIDE of ESTATE PLANNING 
Keeping the Estate Planned 


EDWIN McINNIS 
Trust Officer, Bank of America N. T. & S. A., San Francisco 


HE preserving of the planned estate is 
‘hoes as important as getting it. Even if 
it were not for the expense involved, any- 
one of us who has conscientiously and sin- 
cerely worked out a plan hates to see it 
lost, not for ourselves alone, but for the 
family and dependents for whom it was 
devised. A well worked out plan can fail 
in a number of ways, which we will classify 
and illustrate with the thought of what we 
can or should do to prevent these failures. 


Into one group we may classify all the 
planned estates that fail to materialize at 
all. Not all are able to retain their inheri- 
tances, much less increase them. Some, see- 
ing immediate advantages to be gained, 
divest themselves of their property by gifts. 
Some leave our institution and go to an- 
other, because of a dispute, a rejected loan, 
a dissatisfaction with the service accorded 
them in the banking or trust department. 
Those who are tossed about by the winds 
of the times we cannot help. To some ex- 
tent, however, we can help to retain or re- 
acquire those who have left us for cause. 


Another group retain their plans, but ap- 
point a relative or a friend in the position 
of confidence for which on planning they 
agreed there was no capable substitute, for 
often no other reason than that they had 
forgotten the arguments offered them. This 
is noticeable in the instances where the 
planned estate was that a prospect who had 
never had a will. Later a family change or 
property transformation occurs, he realizes 
that a new will is necessary, he goes direct 
to the attorney, never thinking about the 
trustman who originally planned his estate, 
and fails to tell the attorney about his 
former selection of the bank as executor 
and trustee. 


When planning such an estate we take a 
little more time to speak to the prospect 
about the merits and advantages of cor- 
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porate fiduciaries and about the complexi- 
ties of administration and trusteeship, and 
have him promise to come back to see us 
before he draws a new will. Nor do we de- 
pend on this alone. We have established an 
expectancy of life for our wills, the number 
of years that we can expect our arguments 
to survive. After that time we consider that 
person as a new prospect. 


The simple suggestion is: Don’t sell only 
a well; sell the will and an executor and 
trustee to carry it into effect. 


WHAT PROSPECTS DO THAT MAKE 
THEIR PLANS INEFFECTIVE 


HAVE tried to classify the clients who 
i] throw monkey wrenches into the trust 
machinery, into several classes; (1) the 
tinkers, who complicate their plans with 
letters, and erasures, and holographic codi- 
cils and other devices to confuse courts and 
lawyers and trustmen; (2) the thrifty 
souls who will do anything to avoid pro- 
ate, but who think that their wills will 
operate in some mysterious way without 
court and lawyer and trust department; 
(3) the taciturn type who won’t tell you 
anything about births, marriages, divorces, 
business changes, but expect you to work 
the problem out someway, and besides they 
haven’t the time to make the changes; (4) 
the secretive. type who will outline a secret 
step to the lawyer and make him promise 
not to tell the trustman; and (5) all the 
rest, residue and remainder, even those not 
now known and to be later discovered, who 
find all the other ways to mix up their plans: 
the “omnibus class.” 


The Tinker Type: A local estate was 
planned, a will drawn and sent out by the 
attorney with his secretary to the home of 
the testatrix for execution. The testatrix 
thought of something else. The secretary 
added it as a postscript after the spaces 
provided for signature and witness. The 
postscript was out because it was after 
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the signature, but the will itself was refused 
probate because it was not signed at the 
end thereof as required by statute. 

To eliminate cases of this type it is sug- 
gested that, in the original analysis or 
when receiving the will, some mention be 
made of the dangers of attempting to 
amend a will by a separate document or 
by changes made on the original or a copy. 
Point out the necessity of consulting the 
trust officer or the attorney when contem- 
plating a change in plans. 
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The Thrifty Type: We all have had a 
great deal of trouble with those who want 
wills to recite how they want to distribute 
their estates, but insist that it will all work 
out with a gift deed for the house, just like 
grandpa used, a joint tenancy bank account. 
just like the barber has, defense bonds 
payable to another person at death because 
he thinks the Government requires two 
names; maybe he talks about his business, 
but the business he owns turns out to be 
a partnership. 


We meet such ideas in original planning. 
We carefully explain which property is 
affected by a will and what must be done 
to make property subject to a will. Every- 
thing is all fixed. But somehow the same 
substitutes come into being all over again. 


Increasing fees for terminating - joint 
tenancies which require court appearances 
may sometime act as a deterrent against 
such practices. A group of attorneys in 
California have been offering at Bar con- 
ventions, though unsuccessfully to date, a 
proposal that the State Bar recommend or 
a statute grant a fee schedule fairly close 
to probate fees for joint tenancy termina- 
tions. Joint tenancies may not go out, but 
the apparent benefits of low cost may dis- 
appear. 

We can’t possibly advertise against all 
the shortcuts and substitutes and misin- 
formation that may be passed around, so 
once again we must depend on our first 
visit with the testator by thoroughly im- 
pressing him with the necessity of doing 
what we say and nothing else. 


We have an obligation to do whatever 
we can to prevent the use of such compli- 
cating methods, to outlaw them from use 
within the state if they serve no useful 
purpose, and to conduct and engage in any 
program of public education that will point 
out the dangers of using such substitutes. 


As an example, let me refer to the too 
common assertion that the contents of the 
decedent’s safe deposit box should not go 
under his will, but that all of the property 
therein, even though unendorsed and un- 
delivered stock certificates, evidences of 
ownership of real property, etc., belong to 
the decedent’s favorite nephew who, as a 
helper in business affairs, was also a joint 
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renter of the box. The signature card or 
the rental agreement is offered as proof 
of joint ownership on the grounds that the 
language in the agreement accomplished 
such purpose. Our problem is to see that 
our own bank’s cards do not so provide 
either expressly or by implication, that 
our safe deposit attendants do not offer 
or promise that such will be the result, and 
that we support legislation such as that 
being offered in California with the approval 
of the State Bar, outlawing such agree- 
ments. The legislation proposed would 
make all such agreements in which the 
bank is a party void, but would not, of 
course, prevent outside agreements creat- 
ing joint tenancies. 

The Taciturn Type: The third group are 
those who neglect to keep their wills and 
trusts up to the needs and status of their 
families. I suppose all of us consider that 
the only way out is to advertise in effect: 
“time to review your will,” for we cannot 
specifically ask in an ad—‘“counted your 
children lately?” or simply “have you a 
new wife this year?” Education that family 
or property changes require will changes 
seems to be the only answer. 


The Secretive Sect: This class usually ¢ 


tell the attorney not to tell the trustman 
what they are doing. It doesn’t work the 
other way around because we never consci- 
ously fail in our obligation to keep the 
attorney informed if it is a matter of law. 

One case involved a dual secrecy. Here 
the lady didn’t tell the trustman about an 
outside estate, and didn’t tell her attorney 
about her trust. In full recognition of the 
services of her daughter in keeping house 
for her, she left the daughter the entire 
estate consisting of the home and family 
car. What she didn’t know was that she 
also left the daughter the entire responsi- 
bility for paying out of that estate, as the 
law stood at that time, all of the estate 
taxes applicable to both the trust and the 
estate, an amount that would exhaust the 
probate estate. Because of her mother’s 
unwillingness to tell all, the daughter was 
faced, therefore, with the loss of the very 
things that the mother wanted her to get. 
Fortunately, the family worked it out by 
each of the other children who were bene- 
ficiaries of the trust contributing to the 
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tax, persuaded in part to do so, no doubt, 
because of a tax allocation statute after 
the death of the mother and before distri- 
bution. 

Cases of this type illustrate that we both 
have a duty, a duty of the attorney to get 
full particulars regarding the nature and 
extent of his client’s property, and we as 
trustmen can do the same. 

The Omnibus Class: In this class I place: 

Those who fail to integrate their insur- 
surance settlements with trusts under wills, 
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so that an excessive part of the estate is 
distributed from two sources in the first 
few years after death; those who move into 
your State and never inquire into the formal 
features of a will, the inheritance taxes, 
the benefits of transferring trusts or mov- 
ing securities into the State of residence; 
those who sincerely create a living trust 
either to form the basis of an investment 
plan. orto set aside a fund for children 
or a rainy day, and then throw over all 
their plans to make a questionable invest- 
ment and permit us no opportunity to 
counsel them; those who plan proper liquid- 
ation trusts for partnership or corporation 
and ruin the scheme by withdrawing poli- 
cies without reason, borrowing, exchanging 
policies, buying new ones, changing bene- 
ficiaries and all of the variety of actions 
they take without full consideration of 
the effectiveness of their original plans; 
those who sell or give property without re- 
vising plans for trust beneficiaries who 
were to be supported from the property 
given; those who do anything with their 
property without proper discussion with 
either trustman or attorney. 


WHAT TRUST COMPANY MusT Do TO 
PRESERVE ESTATE PLANS 


HE Revenue Act of 1948 was not the 

first case that required affirmative 
action on our part, though it may have 
been the first to disturb us and stir us to 
action. I feel sure that we reached our 
trustors of living trusts and told them 
either by letter or personally what steps to 
take to get the advantages of the act if 
desired. Can we say the same about our 
wills? Probably not, for many came to us 
through attorneys, and we must depend on 
the members of the Bar for these. 

We can consider the use of various de- 
vices to preserve planned estates, remind- 
ers on the receipt given for a will, regular 
review and discussion with a trustor of the 
purpose and aims of a trust, periodic tax 
and estate letters not only for prospects but 
for clients whose estates have been planned. 
Perhaps newspaper advertising directed to 
these clients will bring other non-planners 
into the fold just by pointing out what steps 
the modern business man takes to protect 
family and dependents. And the importance 
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of the changes of the Revenue Act of 1948 
makes us sometimes wonder whether we 
should not revise our program of new 
business development and consider that the 
testator in every planned estate is a cus- 
tomer of a new business development rep- 
resentative who must make periodic calls 
and reviews just as an administrative offi- 
cer does with open accounts. If this is 
looking too far into the future, consider 
every customer on your books a new pros- 
pect after the lapse of a few years. 


Perhaps we should anticipate now what 
you are going to do if the tax revision bill 
is passed next year with its important 
changes in gifts of future interests, new 
rules on contemplation of death, and modi- 
fication of family allowance deductions. 
Perhaps local trust companies, when there 
may be a need of great importance, could 
join in a newspaper advertisement calling 
the clients of all to review their plans. 


UNDERWRITER AND ATTORNEY ROLES 


HE underwriter has an obligation to 
lee his co-operation with the trust 
officer on the estate he has planned. A con- 
tract for substantial insurance by a pros- 
pect should remind the underwriter that 
the effectiveness of this insurance is going 
to be helped by its integration with the 
general estate plan and the prospect’s will. 
When he is requested to change the bene- 
ficiary on policies he might likewise inquire 
as to whether appropriate changes have 
been made in the estate plan also. 


Attorneys and bar associations can do a 
great deal to preserve business and make 
estate plans effective. It wasn’t long ago 
when conscientious attorneys speculated as 
to whether they could bring up the sub- 
ject of will revision. But now it is quite 
clear that they have a responsibility. The 
American .Bar Asspciation has given an 
opinion that attorneys should advise their 
clients of changes of facts or law which 
might defeat the client’s testamentary pur- 
pose as expressed in his will. In addition to 
adopting this principle the California Bar 
Association and its members have under- 
taken several steps which are going to do 
a great deal to eliminate some of the diffi- 
culties in keeping plans up to date. 
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The public relations department of the 
California State Bar has from time to time 
issued press releases when important 
changes in law or taxes have occurred. In 
addition, the Bar has sponsored, and attor- 
neys are co-operating, in a program of 
public education through talks by members 
of the local Bar Associations to luncheon 
groups on the subject of “preventive law.” 
One such talk includes the analysis of a 
newspaper article which was headed “Mil- 
lion Dollar Estate Shrinks in Five Years to 
$40,000.” The speakers break down the 
estate into debts, taxes and other expenses, 
and then show how by keeping estate plans 
up to date, costly litigation might have 
been avoided and the estate distributed 
within a reasonable time. Some members of 
the Bar when sending completed wilils to 
their clients comment in their letters in 
this manner: “Your will will be effective 
under today’s conditions. Your estate has 
been planned to obtain the greatest advan- 
tage for your family. However, a will speaks 
only from the date of death and unless you 
continue to keep your estate plans up to 
date this will may be wholly ineffective.” 


Let’s advise and educate the prospect, 
work with the attorney and do all in our 
power to eliminate the failures I have men- 
tioned. Keeping a planned estate planned 
will close the back door. 


Institute on Federal Taxation 


The School of Law of the University of 
Southern California presented an “Institute 
on Federal Taxation” at the Law School audi- 
torium on October 20, 21 and 22. The Institute 
was designed as a forum where attorneys, 
accountants, executives, and others interested 
in taxation. 

The program included lectures by well known 
authorities on property settlement agreements 
and alimony in community property states; re- 
cent developments in family partnership law 
and other assignment of income problems; tax 
consequences of the taking of title by husband 
and wife in different types of co-ownership; 
selected problems in the preparation of estate 
and gift tax returns and the administration of 
estates; tax fraud and voluntary disclosures; 
important differences in federal and state tax- 
ation of income; problems incident to the sale 
of a going business; and other topics. 
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REAL ESTATE MANAGEMENT for PROFIT. 


P. H. DYSTE 
Assistant Trust Officer, California Trust Company, Los Angeles 


HE profession of Real Estate Manage- 

ment is a comparatively new one. The 
first attempt to form an organization, for 
the purpose of giving a separate identity 
to persons engaged in the business of man- 
aging properties, was made in 1933 when 
the Institute of Real Estate Management 
was founded. But it was not until 1938 
that the members took the necessary steps 
to provide a professional background. By- 
laws were adopted under which individuals 
seeking membership must first hold mem- 
bership in a Realty Board, or an indivdual 
membership in the National Association of 
Real Estate Boards. Other requirements 
pertained to responsibility, experience and 
’ education of the applicant. It was not until 
1945 that the By-Laws were again amended 
in order to accord similar recognition to 
qualified firms or corporations engaged in 
the management business. 


This brief historical background is given 
in order to show what painstaking efforts 
have been made to give to both individuals 
and firms engaged in the work of managing 
properties the special recognition to which 
their qualifications entitle them. It is a 
development which has made such definite 
progress that we, who are engaged in man- 
aging properties for our trust clients, can- 
not fail to note. Rapid development of pro- 
fessionalization, in the field of real estate 
management, is, in its way, a challenge 
which can be met by giving to the care 
and management of properties entrusted to 
us an even higher quality of service than 
we may heretofore have deemed necessary. 


We must devote more effective effort, in 
extending the activities of our real estate 
management departments, to the solicita- 
tion of new management accounts. Only by 
a forward movement can a real estate de- 
partment in a trust organization meet the 
challenge, and hope to participate in the 
greater benefits which today’s trend toward 


From address before Western Regional Trust Confer- 
ence, Trust Division, American Bankers Assn., October 
14, 1948. 


A416 


professionalization and _ specialization in 
the real estate field is making possible. 


OPPORTUNITIES FOR SERVICE AND PROFIT 


N the generally accepted understanding 

of the term “Trust Service,” there has 
been accorded to the clientele of trust or- 
ganizations a quality of service, in the care 
and management of their properties, sel- 
dom excelled. This is as much a part of 
trust service as is the management of 
stocks, bonds and mortgages. 


Too often we have given real estate man- 
agement services without having received 
compensation in proper proportion to the 
benefits gained for our principals. Is it not 
possible that the developments in the so- 
called “professional” field of real estate 
management occurred only when those en- 
gaged in the business of selling and leasing 
real estate awakened to the fact that bene- 
fits to the owner and profits for the agent 
were not inconsistent with each other but 
instead the natural results of a higher type 
of management service? Is it not clear, if 
we will but review some of our experiences 
in recent years, that here is a field in which 
we have not fully explored the possibilities 
of production of earnings for ourselves? 
As the individual has become aware of the 
desirable investment possibilities in the 
ownership of real estate, so has he become 
convinced of the advisability of employing 
a qualified management service and of pay- 
ing an adequate compensation therefor. 


SALES AS TRUST DEPARTMENT FUNCTION 


HE production of earnings, through 

the making of sales of real estate hold- 
ings, has not always been regarded as an 
approved activity in the giving of trust 
service. We are convinced this need not be 
the current attitude and have demonstrated 
to our own satisfaction that compensation 
for making of sales can be as profitable 
a source of earnings as any other. 


The liquidation of estate properties 
places upon a trust company or trust de- 
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partment the sole responsibility for obtain- 
ing the highest sales price in the market 
in which the offering is made, except of 
course when the instructions or wishes of 
the deceased are otherwise expressed. 


But it is not with sales and purchases 
alone that today’s management service 
must concern itself. Many trustors and 
beneficiaries prefer to augment their in- 
comes through the rental and leasing of 
the estate or trust real estate holdings. 
During the early war years, it became ap- 
parent that investments in many types of 
properties were not being accorded the 
fullest protection to which they were en- 
titled through failure to maintain a propor- 
tionate rate of increase in rentals with 
increases in earnings of tenants holding 
properties under leases. Unfortunate were 
the ownerships burdened with fixed rental 
leases during the war-time and post-war 
era of rising prices, increased sales volume 
and higher profits. All of us aré witnesses 
to the greater use of percentage leases as 
a means of protection to our principals 
throughout the recent years. 

Whether the percentage provision of a 
lease will, in the future, give protection to 
the lessors in the same way and in the 
same measure as in the recent years is 
cause for some concern to those engaged 
in the leasing of properties. It is, however, 
generally considered that the judicious use 
of a combination of the percentage and 
minimum guaranteed rental clauses gives 
to the owner of well located and seasoned 
income properties the best of year-in and 
year-out protection. 


OTHER OPPORTUNITIES 


NE of the activities to which we have 
() siven time and attention has been the 
improving of well located vacant lots for 
the purpose of converting them into income 
producing properties. The desirability of 
doing this is particularly indicated when 
the lots involved were originally acquired 
for their possibilities of future develop- 
ment. Profitable investments for many of 
our trusts have been created in this way 
and a betterment in our earnings position 
has resulted. 


We are not alone in having sensed the 
opportunities for greater service to our 
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clients and increased earnings to ourselves 
by incorporating into our daily program 
activities too often delegated to outside 
agencies, This is then the time to give 
serious thought to re-arrangement of pro- 
grams for widening of the field of activity 
in the solicitation of real estate manage- 
ment accounts, which cannot help but be 
productive of the profitable results we have 
experienced, not because an individual who 
is an employee of a trust company can do 
them better, but because an individual can 
be more productive of better results when 
that individual is backed by the responsi- 
bility, permanency, experience and effici- 
ency of a trust company or a trust depart- 
ment. It is not a question of whether or 
not it is the privilege of a corporate execu- 
tor or trustee to do these things. Instead, 
it comes perilously close to being a question 
of whether there is not a duty to do them! 


This is the age of competition and each 
year the struggle for increased business 
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"THE LIBRARY OF HOMES” 


Visitors going through the Brooklyn Dime Savings 
Bank's “Library of Homes,” part of their Home 
Buyers Exhibition which has been open since 
May. Nearly one hundred builders in the Long 
Island area are exhibiting their latest offerings. 
Prospective home buyers and planners can get 
complete data from the files as to each community, 
each builder’s operations, prices, commutation 
schedules, schools, stores, beaches, etc., as well 
as select the type of house, the mortgage best 
suited to his needs, appliances, and other home 
equipment. The exhibit has aroused considerable 
interest and thousands of mail and phone in- 
quiries have been received in addition to the 
stream of visitors. 
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and increased earnings becomes more com- 
petitive. It is the task for each of us to 
give to trust service all it is entitled to 
receive and to make of real estate manage- 
ment service all our clients have a right to 
expect. Real estate management service 
must be as all inclusive as is any service 
given by a trust department, and it must be 
as good as or better than that which can 
be obtained elsewhere. 


Ruling on Common Trust Fund 
Limits 

SECTION 17(c)(5) of Regulation F, dealing 
with limitations upon investments in common 
trust funds, provides that, in applying the max- 
imum limitations on participation by any trust, 
if two or more trusts are created by the same 
settlor or settlors and is much as one-half of 
the income or principal or both of each trust is 
payable or applicable to the use of the same 
person or persons, such trusts shall be con- 
sidered as one.” 


The Board of Governors of the Federal Re- 
serve System recently ruled favorably in the 
following situation: 


“Two trusts are created by the same set- 
tlor. The first trust is for her benefit for 
life, then for the benefit of the life of a 
second party with remainder over to a third 
party. The second trust is for the life benefit 
of the second party with remainder over to 
a third party. The beneficial interest might 
merge for a time for the remaining period of 
the life of the second party if he should 
survive the settlor, and then upon the sec- 
ond party’s death there would be an ultimate 
merger upon vesting of the principal of 
both trusts in the third party.” 


The Board concluded that this situation came 
within the scope of a 1941 ruling and that 
investments in a common trust fund might 
be made without considering the two trusts as 
one. ' 


The Board also stated that the merger of 
the beneficial interests through vesting thereof 
in one person at some future date would not 
necessitate at such time withdrawal or reduc- 
tion of the participation by either trust in the 
common trust fund, as section 17(c) (5) is in- 
tended to deal only with the act of investing 
in participations in common trust funds and 
does not require the withdrawal or reduction 
of participations once legally acquired. 
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INVESTING in the UTILITY INDUSTRY 


P. P. STATHAS 


Senior Partner, Duff and Phelps, Chicago 


HE electric industry has given a good 
j gondlee of itself and has displayed ex- 
cellent resiliency in its fundamentally 
sound position with respect to increment 
costs as compared with incremental rev- 
enues obtained under the existing rate 
schedules . . . Our analysis points to the 
conclusion that the net operating income 
of the industry in 1948 is likely to be very 
slightly lower than that obtained in 1947, 
unless there should be a very substantial 
increase in gross operating revenue for 
the last 5 months of 1948 by way of in- 
creased usage or rate increases, or both. 


However, the variation for individual 
companies is wide; for example, companies 
in the Southwest have the advantage of 
natural gas for fuel. On the whole, it ap- 
pears that the metropolitan type of com- 
panies, and particularly those which do not 
have the benefit of cheap natural gas for 
fuel, are not currently doing as well earn- 
ningswise as the outlying or rural type of 
companies and those having the benefit of 
natural gas for fuel... 


Technological developments have tended 
to offset the industry’s rise in operating 
costs during this inflationary era, and 
standardization of generating equipment 
and the use of larger generating units have 
tended to keep the unit investment costs 
down ... The electric industry still has 
considerable resiliency and flexibility as 
far as technological developments are con- 
cerned and when the new and more efifici- 
ent generating capacity comes on the line, 
this, together with the continuing revenue 
growth, is likely to keep the fuel bill from 
increasing as a percentage of revenue. It 
appears that the operating ratio of the in- 
dustry, after the substantial increase which 
it has experienced, is now approaching a 
stabilization point. 


Summary of address before Western Regional Trust 
Conference, Portland, October 15, 1948. Copies of the full 
address, with its wealth of data, are available from the 
author. 
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According to best informed opinion, the 
application of atomic energy for power 
generation on a commercial scale is still 
quite a few years away as far as justifica- 
tion by cold-blooded economies is concerned. 

. The consequent reduction in the price 
paid for electric service would be rela- 
tively inconsequential .. . 

The improved efficiency of new generat- 
ing equipment has not yet been reflected 
in the industry’s net operating income... 
The decline in industrial load will have a 
negligible effect on the net earnings of the 
industry and, in fact, in a number of cases, 
a drop in industrial load, together with 
relegating the present inefficient generating 
units to standby operation, could even re- 
sult in an increase in the net operating in- 
come as compared with present conditions. 
The residential and commercial classes of 
business are relatively stable and should 
not be affected much, if any, by an economic 
recession. . . 


The long-term normal trend of the elec- 
tric industry is one of considerable growth. 
The high cost of labor will stimulate the 
use of more labor saving appliances in the 
home and will be instrumental in more 
mechanization and higher electric power 
consumption in industry. The housing short- 
age has caused many families to double up 
and the rate of growth in the number of 
families in the United States has been 
considerably greater than the rate of pop- 
ulation growth. Both of these factors will 
mean more customers to the utilities as 
time goes on and, what is more important, 
most of the additional sales to such cus- 
tomers will be billed at the higher and 
more profitable brackets of the rate sched- 
ule. 


Public power projects at one time were 
regarded as a serious potential threat to 


the privately-owned utilities. The trend 
now seems to be away from public owner- 
ship and this is evidenced both by the re- 
sults of municipal ownership elections and 
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from the disposition of Congress toward 
bills involving appropriations for public 
power developments. . . 


NATURAL GAS INDUSTRY 


HE natural gas industry is also blessed 
with more favorable labor costs and 
with a relatively lower tax burden than 
the electric industry. Salaries and wages 
of the natural gas companies on a com- 
posite basis now consume little more than 
13c of the revenue dollar, whereas the 
corresponding figure for the electric indus- 
try is close to 20c. The tax burden of the 
natural gas industry consumes about 13c 
of the revenue dollar as compared with 
about 17c for the electric utilities. . . 
Owing to the high prevailing construc- 
tion costs entailed on new long-distance 
lines, the investment per M.c.f. of capacity 
will be considerably higher than that for 
most of the present carriers. Consequently, 
the new pipe lines are not likely to be as 
favorably situated from the long-term 
competitive fuel cost standpoint as the old- 
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er lines now in operation, other factors 
being equal. The sharp increases in the 
cost of coal and oil experienced during the 
past several years have suddenly made nat- 
ural gas the cheapest form of fuel in most 
territories in which it is available. . . 

Owing to new discoveries of gas, partic- 
ularly in deeper horizons, the gas reserves 
curve is still continuing at a greater up- 
ward slope than the gas withdrawal curve. 
.. The “wasting asset” nature of the nat- 
ural gas industry cannot be over-emphasized 
in judging the attractiveness of its securi- 
ties. This, in our judgment, warrants sink- 
ing funds to retire senior securities com- 
pletely well within the life of the visible 
gas reserves in each case. Furthermore, 
thought should be given toward the ulti- 
mate establishment of reserves for retire- 
ment of the equity capital, although this 
probably will not be necessary for years 
to come. 


TELEPHONE INDUSTRY 


UNDAMENTALLY, the position of the 
telephone industry is not as favorable 
as that of the electric and natural gas seg- 
ments.. Generally, as the number of sub- 
scribers within a given exchange area in- 
creases, the average investment per sub- 
scriber goes up, other factors being equal. 
Another fundamental difference arises 
from the fact that in the telephone indus- 
try the operating payroll now consumes 
about 60c of the gross revenue dollar. 
Obviously, in a period of rising wage 
rates, investors look with more favor upon 
those industries which have a lower com- 
ponent of wage costs in terms of the rev- 
enue dollar. The best long way out for the 
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telephone industry is conversion to dial 
operation. From our studies of many indi- 
vidual systems, we find that dial conver- 
sion is more than amply justified even at 
the present .high construction cost levels. 
The operating savings resulting thereby 
are sufficient to provide an annual return 
on the conversion investment of from 12% 
to 18%, after depreciation, but before in- 
come taxes. This means that dial conver- 
sion not only carries its own weight, but 
also helps to carry some of the financial 
load of the manual exchanges. . . 

The manufactured gas and transporta- 
tion segments of the utility industry have 
been squeezed by high operating labor and 
fuel costs in relationship to the gross rev- 
enues. The long-term outlook does not ap- 
pear to be favorable for these two seg- 
ments, and investors will do well to shy 
away from the manufactured gas and trans- 
portation fields. Here again a number of 
individual cases may merit consideration, 
particularly in the senior securities, if the 
capital structure is very conservative and 
the regulatory influence is favorable. 


ATTRACTIVE FIELD FOR TRUST INVESTMENT 


HE generous yield at which utility 
ce, are now available, together 
with the stability in their earnings, makes 
these equities also a good field for the in- 
vestment of trust funds. Of course, selec- 
tivity as to various utility companies is a 
highly important factor. . 

Even with the substantial additional 
sums to be raised, the capital structure of 
the electric utility industry will probably 
still remain in good balance and the posi- 
tion of the senior securities need not be 
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diluted to any appreciable extent. . . Strong 
indenture terms and preferred stock pro- 
visions are now more important than ever 
before. Sinking funds on debt securities 
and preferred stocks, as well, are likely 
to be resorted to more and more as time 
goes on in order to induce substantial in- 
stitutional buying of such issues. 

The large amount of new money senior 
issues which will continue to come on the 
market for some -time to come should be 
offered at higher yields than those afforded 
on outstanding issues of comparable qual- 
ity, if they are to be successfully distribu- 
ted. Until about two years ago, the ad- 
vantage was with the issuer and the in- 
vestor was gradually squeezed as to yield. 
It appears that this trend has been re- 
versed. 


PHILADELPHIA LIFE INSURANCE AND TRUST 
COUNCIL, on October 23, was joined by the 
Philadelphia Chapter, Chartered Life Under- 
writers, in presenting Denis Brandon Maduro, 
attorney of New York City, in a seminar de- 
voted to problems in wills, trusts and life in- 
surance created by the 1948 Revenue Act. 
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COMMENTS on CURRENT TAX QUESTIONS 


CLARENCE D. PHILLIPS 
Griffith, Peck, Phillips & Nelson, Portland, Oregon 


income taxes arises by reason of the 
distribution of income of estates or trusts, 
which often becomes taxable to the benefi- 
ciary with a proper credit or reduction 
taken on the fiduciary return. Generally, 
such tax returns require the inclusion in 
gross income of the estate or trust the 
following items: 

1. All income accumulated for the bene- 
fit of unborn persons or persons with con- 
tingent interests. The tax thereon is to be 
paid by the fiduciary. 

2. All income, either accumulated or held 
for future distribution pursuant to the 
terms of a will or trust. The tax is payable 
by the fiduciary. 

3. All other income of the estate or trust 
for the taxable year, which is to be dis- 
tributed currently by the fiduciary to the 
beneficiaries. The tax is paid by the bene- 
ficiary. 

' 4, Income received by estates of deceased 
persons during the period of administra- 
tion or settlement. This tax is to be paid 
either by the fiduciary or the beneficiary, 
depending upon the amounts which are 
properly paid or credited to the beneficiary. 


5. Income which in the discretion of the 
fiduciary may be either distributed to the 
beneficiaries or accumulated. The payment 
of the tax is to be made by the fiduciary 
or the beneficiary according to the amounts 
which are properly paid or credited to the 
beneficiary. 


A certain liability for the payment of 
the tax attaches to an executor or an ad- 
ministrator of the estate up to and even 
after his discharge, if prior to distribution 
he had notice of such tax obligations, or 
failed to exercise due diligence in ascertain- 
ing whether or not such obligations existed. 
It therefore becomes important for trustees 
acting as executors to make specific determ- 
ination of the tax liability before distribu- 


Dine distressing problem in respect to 


From address before Western Regional Trust Confer- 
ence, Portland, Ore., October 15, 1948. 
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tion. Much of the difficulty in determining 
whether or not, and to what extent, income 
of an estate or trust is taxable to the trust- 
ee or to the beneficiary, may be removed 
by recalling the statement of the Supreme 
Court in Helvering v. Butterworth (290 
U.S. 365) that the general purpose of the 
statute is to tax in some way the whole 
income of all trust estates. If nothing is 
payable to the beneficiary, all of the in- 
come is taxable to the fiduciary. 


CAPITAL GAINS 


HE question often arises as to whether 
a not capital gains are properly in- 
cludible as income in view of the possible 
deductions for distribution above referred 
to. Such matters are often governed by 
the terms of a will or trust agreement. In 
some states, statutory provisions require 
that, in the absence of any provision to the 
contrary in a trust instrument, any gain 
from the sale of trust corpus is required 
to be added to the corpus and is not distrib- 
utable until the corpus is distributed. Un- 
der the income tax laws, however, capital 
gains become taxable income. The Com- 
missioner has held that distrbutions of in- 
come including capital gains, by an execu- 
tor during the period of administration 
where the state law is silent as to such dis- 
tributions, are deductible by the fiduciary 
and become taxable to the beneficiary. The 
Commissioner, however, has held to the 
contrary as to similar distributions by tes- 
tamentary trustees. 


The Courts have indicated that what is 
capital gain in the hands of the estate or 
trust retains that status in the hands of a 
beneficiary. The tax court has held that 
even though the capital gain is distributed 
by a trustee under its discretionary power, 
such is a distribution of corpus and is not 
deductible by the fiduciary, but taxable to 
the fiduciary, rather than to the benefici- 
ary (Chambers v. Commissioner, 33 BTA 
1125). The Seventh Circuit Court of Ap- 
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peals has held that capital gains derived 
from the sale of stocks and distributed in 
the same year to a testamentary trustee 
were taxable to the estate and not deduct- 
ible by the executor as income properly 
paid or credited to a legatee or beneficiary. 
The Court pointed out that the testamen- 
tary trustee who took the residue of the 
estate received it both factually and legally 
as trust corpus and not as a payment in 
whole or in part of the estate income. 


CONTEMPLATION OF DEATH 


NE of the most troublesome questions 
QO: contemplation of death. Under United 
States v. Wells, 283 U.S. 102, the thought 
of death as the controlling motive prompt- 
ing disposition of property is the principal 
test. The statute therefore does not con- 
template a tax on gifts inter vivos which 
spring from a different motive. However, 
such cases are often governed in a practical 
way, not by the test of the thought of 
death as a controlling motive, but whether 
or not the decedent’s representatives can 
accumulate sufficient evidence of motives 
associated with life to overcome a finding 
by the Commissioner that the transfer was 
made in contemplation of death. 

A good example is found in Allen v. Trust 
Company of Georgia, where the United 
States Supreme Court held that the relin- 
quishment of a power in order to remove 
certain property from the scope of the 
estate tax law was not a transfer in con- 
templation of death. Also, the Third Cir- 
cuit Court of Appeals in Denniston v. Com- 
missioner, 106 Fed. 2d, 925, pointed out 
that the desire to avoid estate taxes may 
be just as clearly present in the mind of a 
young and vigorous donor who thinks of 
death as far distant as that of one who 
is old and feeble and who looks momentarily 
for its coming. The desire to avoid estate 
taxes, standing alone, cannot be deemed 
conclusive of a mental state such as is con- 
templated in the phrase “contemplation of 
death.” Some other cases,. however, have 
held that where the only motive is avoid- 
ance of estate taxes, the transfers are 
taxable. 


There is an indication from numerous 
cases upon this subject that a considerable 
variety of motives may be used effectively 
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to overthrow the presumption which ex- 
ists in favor of the Commissioner’s find- 
ings. The Courts have considered favorably 
such motives as transfers made for the 
financial assistance of members of the fam- 
ily, or even of friends. Similarly, transfers 
made to assist children to get established 
in business, or where control of a business 
is transferred to children so that the trans- 
feror may retire, have been held sufficient. 
Transfers made for the purpose of reducing 
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income taxes and state property taxes are 
usually sufficient. Anticipation of increases 
in gift taxes have been favorably consid- 
ered by some courts. Formerly, much favor- 
able consideration was given to transfers 
made in anticipation of marriage. More 
recently, however, the courts have taken the 
position that when a transferor makes 
transfers to his children in anticipation of 
his own marriage, he is thinking of the 
difficulties which might arise upon his 
death if he did not make certain that his 
children received certain property free of 
the claims of his intended bride. In the 
reasoning of the Courts, this sometimes 
has been determined to be in “contempla- 
tion of death.” 


CORPORATION NOTES 


ERETOFORE, the commercial world 

has always presumed that ordinary 
promissory notes evidencing debts arising 
in the ordinary course of business and se- 
cured by a mortgage were not subject to 
documentary tax. Such transactions were 
guided by the decision in General Motors 
Acceptance Corp. v. Commissioner 161 Fed. 
2d, 593. However, on July 14, 1948, the 
Acting Commissioner of Internal Revenue 
issued an informal ruling, indicating that 
possibly scme issues of corporation notes, 
which heretofore have been thought ex- 
empt from tax, may now be taxable. The 
ruling indicated that the Bureau would 
take into consideration, among _ other 
things, not only the circumstances under 
which the notes were issued, but also the 
conditions to which they are subject. Thus, 
if the notes, whether directly by express 
provisions included theren, or indirectly 
by virtue of the provisions of an accom- 
panying collaterial loan agreement, are 
subject to the following conditions: 


1. A provision for amortization; 


2. Requiring the maintenance of a specified 
minimum capital on the part of the is- 
suer; 

. Imposing upon the issuer the conveyance 
of assets; 

. Imposing upon the issuer a limitation 
upon the creation or exemption of other 
indebtedness ; 

. Providing for an assimilation of the ma- 
turity or pre-payment prior to maturity; 


6. Requiring the issuer to furnish the note 
holder with copies of annual balance 
sheets, or other information of similar 
character ; 


they will be considered by the Commis- 
sioner, at least prima facie, as coming 
within the purview of the General Motors 
Acceptance Corporation case, and will re- 
quire documentary stamps. It will now be 
necessary to scrutinize each issue of notes. 


CAUTIONS ON CHARITABLE TRUSTS 


N the last few years the tax authorities 

have been requiring information returns 
from practically all corporations exempt 
under Section 101 of the Internal Revenue 
Code, and similar provisions applicable 
thereto with respect to the estate and gift 
taxes. Undoubtedly, this is for the purpose 
of accumulating statistics as to the amount 
of income of such charities which would 
otherwise be subject to tax. 

There has also been an increase of what 
might be called an abuse of the charitable 
exemptions. Large gifts have been made to 
charitable institutions although the donor 
still retains substantial control of that 
which purportedly has been given to char- 
ity. You have undoubtedly seen examples of 
large rental properties being conveyed to 
what are denominated as charitable insti- 
tutions, with long-term leases back to the 
donor, thereby avoiding the taxes on the 
income from the property, and also enab- 
ling the lessee on such a long-term lease 
virtually to control the property and also 
take a deduction, as an operating expense, 
for the amount paid as rental under the 
lease. I believe this practice, if continued, 
will result in many of the charitable trusts 
being brought under the taxing statutes 
and thus deprived of their exemptions. 

The abuses of the charitable exemption 
will hasten the day of taxation. Trust offi- 
cers are naturally interested in charitable 
trusts, for the reason that they are perma- 
nent, and for the most part increase sub- 
stantially and form a firm back-log for 
any trust company. Your association would 
be wise to give serious consideration tc 
methods under which abuses of the chari- 
table exemption could be avoided, and 
thereby hope to maintain the tax exemption 
for bona-fide charitable trusts. 
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FEES for UNUSUAL SERVICES 


Classification and Suggestions for Compensation 


JOSEPH W. WHITE 
Vice President, Mercantile-Commerce Bank and Trust Company, St. Louis 


In the first portion of his paper, Mr. White reviewed the development 
of “pay-as-you-go” compensation for trust services and compared such 
schedules in 29 cities. This discussion and the chart of schedules were 
substantially reported in the December 1946 issue of Trusts and Estates 
at page 597 and therefore are omitted here. However, at the end of this 
paper there appears a table prepared by Mr. White, showing the variation 
in amount of compensation on a trust of $100,000, computed on the basis 
of the schedules in effect in the aforementioned 29 cities —Editor’s Note. 


& have heard a great deal in the past 

few years about corporate trustees 
being compensated for “extraordinary” 
services. I do not like the word “extraordin- 
ary” in connection with trust compensa- 
tion. In the minds of many people it sug- 
gests the extreme and even the monstrous, 
and when we begin to talk to a prospect 
about compensation for extraordinary ser- 
vice he visualizes something terrible hap- 
pening to his trust account that may re- 
quire an extraordinary amount of work on 
the part of his trustee. It would seem, there- 
fore, that in our fee schedules it would be 
better to use a milder word, such as “un- 
usual” or “special” rather than “extraor- 
dinary.’’* 

The right of a trustee to compensation 
for extraordinary services is still surround- 
ed by some confusion. It is only in cases 
where a statute or the terms of the trust 
fix the compensation for ordinary services 
that the terms “extraordinary services” 
and “extraordinary compensation” have 
any real meaning. In those states whose 
statutes or case law provide for “‘reasonable 
compensation” a trustee is entitled to it 
for ordinary and for unusual or extraordi- 
nary services because the term “reasonable 
compensation” implies compensation for 
all services by a trustee. 


From address before Western Regional Trust Confer- 
ence, Portland, October 1948. 


*A discussion of compensation for unusual services 
would not be complete without referring to Gilbert T. 
Stephenson’s Study No. 4—‘“‘Compensation for Extraordi- 
nary Trust Service,” April 1945 Trust Bulletin—Author’s 
Note. 
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If a provision can be inserted in the 
instrument providing extra compensation 
for unusual services, the problem is solved. 
Occasionally after unusual services are 
rendered, arrangements can be worked out 
by agreement with the beneficiaries for 
compensation. : 


A published schedule providing compen- 
sation for unusual services will gradually 
accustom trustors to paying for these 
services. Above all things, seek the advice 
of the bank’s counsel, both in respect to 
the institution’s right to compensation for 
any particular unusual services and in re- 
gard to provisions in your fee schedule for 
these services. There is attached hereto a 
list of authorities on extraordinary com- 
pensation. 


UNUSUAL SERVICES AS EXECUTOR 
OR ADMINISTRATOR 


HE following is a list of some of the 
"Becton which I would consider of an 
unusual or special nature enabling an exe- 
cutor or administrator to extra compensa- 
tion in jurisdictions where it is permissible: 


1. Defending contested claims. 


2. Other litigation 
the estate. 


involving assets of 


. Taking charge of and managing real 
estate and selling it for the purpose 
of paying claims, taxes, etc. 


. Preparation of unusually long, com- 
plicated inheritance and estate tax 
returns and reports. 





. Litigation involving taxes, and con- 
sultations with attorneys and govern- 
ment officials in connection with the 
adjustment of taxes. 

. Valuation of stock in close corpora- 
tions for tax purposes. 

. Conducting decedent’s business under 
order of court. 

. Management of corporation in which 
the decedent owned substantial stock- 
holdings. 

. Services of an unusual and difficult 
nature in locating heirs at law. 

. Services in connection with defaulted 
or non-producing securities. 

. Handling administration for a period 
substantially beyond usual probate 
period because of litigation, inability 
to settle taxes, or for other causes. 

. Handling ancillary administration in 
other states. 

. Mortgages of property, real or per- 
sonal. 


EEE 


reliable 
banking and 
trust service 





EQUITABLE 


TRUST COMPANY 


Wilmington, Delaware 
Member Federal Deposit Insurance Corporation 


UNUSUAL SERVICES AS TRUSTEES 


HE following illustrate the types of 
green services performed by a trust- 
ee: 

1. Management of controlling or substan- 
tial interests in a business. 

. Payment of living and other expenses 
of a beneficiary rather than making 
distributions direct to beneficiary. 

services in connection with 
securities, particularly 


. Unusual 
defaulted 
mortgages. 

. Participating in refinancing or reor- 
ganization plans. 

. Making long-term leases. 

. Frequent distributions of principal. 

. Making careful investigations to de- 
termine whether or not discretionary 
powers should be exercised in favor 
of a beneficiary. 


. Furnishing extra statements of prin- 
cipal or income. 


. Handling litigation, such as filing suits 
for the construction of a trust instru- 
ment. 

. Extensive repairs to or rehabilitation 
of improvements on real estate. 

11. Payment of debts and funeral ex- 
penses of trustor by trustee. 


12. Working out difficult allocations as 
between principal and income. 


13. Handling the assessment of inheri- 
tance and estate taxes or other taxes. 


14. Services of a highly personal nature 
rendered to beneficiaries. 


To discuss briefly the last named two 
services: 

Where revocable living trusts consist of 
practically the entire estate, the entire bur- 
den of determining the estate and inheri- 
tance taxes falls upon the trustee. Trusts of 
this kind eliminate the executor’s fees on 
the property deposited in the trust, so that 
the trust institution will receive no com- 
pensation for important work, unless there 
is a provision in the instrument for com- 
pensation or unless local law permits the 
trustee to apply to the court for compensa- 
tion for this unusual service. 


YRUSTS and ESTATES 





We perform many services of a personal 
nature to our beneficiaries in addition to 
the administration of a trust. I have in 
mind, the kindly assistance we give wid- 
ows in the rearing of children; chats with 
fatherless children regarding their voca- 
tions in life; conferences in the homes in 
connection with their operation; arranging 
for the sale of homes belonging to widows, 
which are not a part of the trust estate, 
and locating the family in other quarters; 
selecting schools for beneficiaries. Work of 
this kind is expected of a corporate trustee, 
for ours is not a cold business deal. Ours 
is more a close family relationship in which 
we render services that cannot be measured 
in dollars. All of this work, however, re- 
quires the time of senior officers and very 
often after business hours. It is the type 
of service that should have the strongest 
appeal to testators and trustors and for 
the trustee. 


METHOD OF COMPUTING COMPENSATION 
FOR UNUSUAL SERVICES 


| DO not feel that an exact formula for 


charges for unusual services can be 
worked out. However, in cases where a 
single officer performs an extraordinary 
service, a fair estimate of the cost of the 
work can be obtained by ascertaining the 
amount of time he devoted to the task and 
figuring the value of this time based on his 
salary. In addition, there should be added 
any direct charges, such as rent, that can 
be allocated to the work of this officer. 
Furthermore, it would be in order to add 
the customary 15% of the cost for over- 
head. Fifty per cent of this total would 
be a fair addition, representing the profit 
to the trust institution. 

In cases where the extraordinary service 
includes, for example, unusual services in 
connection with defaulted investments, and 
the Statistical Division, the other divisions 
of the Trust Department and the various 
Committees are involved, I would recom- 
mend the use of the formula in the present 
“Guide to Trust Fees” for determining the 
cost of this extra work, add 50% thereto 
for profit and thus arrive at the charge. 
Some institutions, for work of this char- 
acter, make an arbitrary charge on a time 
basis at the rate of $5.00 per hour. This 
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figure apparently was arrived at out of 
long experience and represents a fair av- 
erage of the cost of this type of work. In 
arriving at compensation for unusual ser- 
vices, I do not think that we should approach 
the computation of the charge with the idea 
of charging all that the traffic will bear, 
but rather, with a view to being absolutely 
fair to the trust account and to the trust 
institution. 


SUMMARY 


(1) The only fair method of compensat- 
ing a trustee is the “Pay-as-you-go” plan. 
This plan of itself will not insure a profit- 
able operation of a trust department. The 
rates must be so fixed as to return to the 
trustee the cost of operating the account 
plus a reasonable profit. This cost can only 
be ascertained by cost studies. 

(2) The successful management of real 
estate in trust accounts is a highly special- 
ized business and compensation commensur- 
ate with problems and burdens assumed 
should be provided for separately in the fee 
schedule. 
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(3) An adequate fee schedule for rou- 
tine trust administration may be arranged 
with provision for extra compensation for 
handling real estate, but if a trustee under- 
takes to perform a maze of unusual or 
extraordinary services, the added cost may 
result in numerous unprofitable trust ac- 
counts. Fee schedules therefore should in- 
clude provisions for compensation for un- 
usual services. If adequate fees are charged 
for the ordinary routine administration of 
a trust, for handling the real estate and 
for extraordinary services, then trust insti- 
tutions will be able profitably to give full, 
capable and complete service to their bene- 
ficiaries. . 


ANNUAL FEE* ON $100,000 TRUST 
WITH 4% ANNUAL INCOME 


(See editor’s note to foregoing article) 
City 

New York . 
New Haven 
Baltimore 
Hartford 
Cleveland 
Boston 
Wilmington . 
Philadelphia 
Richmond 

Aver. for East - 
Cincinnati 
Chicago 
Birmingham 


Amount 
$2521 
300 
325 
345 
350 
360 
475 
500 
700 
400 
350 
375 
400 
500 
400 
400 
400 
400 
400 
500 
450 
500 
500 
500 
625 
446 
325 
450 
500 
500 
600 
600 
750 
532 
459 


Mobile 

Louisville 

Detroit 

Minneapolis 

Kansas City, Mo. 
1st yr. 

Nashville 

Milwaukee 

Wichita 

Madison Be 

Houston (after 1st yr.) - 
Aver. for Mid-Continent 

Denver 

San Francisco 

Seattle oO 

Portland, Ore. - 

Phoenix __.. : 

Los Angeles _. 

Salt Lake City eer 
Aver. for West ___________ 
Over-all average 


*Opening and Closing Fees excluded. 


AUTHORITIES ON EXTRAORDINARY COMPENSATION 
(Cited by Mr. White) 


Constant v. Matteson, 22 Ill. 546 (1859); 
Huggins v. Rider, 77 Ill. 360 (1875); In re 
McKinney’s Estate, 351 Mo. 718, 173 S.W. 
(2d) 898 (1943); Commerce Trust Co. v. Ayl- 
ward (C.C.A. 8th, 1944) 145 F. (2d) 113; Re 
Fidelity Union Title & Mort.-Guaranty Co., 136 
N. J. Eq. 294, 41 Atl. (2d) 392 (1945) ; McGee 
v. Newton Burial Park, 290 S.W. 644 (Mo. 
App. 1927); In re Dorrance’s Estate, 186 Pa. 
St. 64, 40 Atl. 149 (1898); In re May’s Es- 
tate, 197 Mo. App. 555, 196 S.W. 1039 (1917); 
Barney yv. Saunders, 16 How. 535, 14 L. Ed. 
1047 (1853); In re Harrison’s Estate, 217 
Pa. 207, 66 Atl. 354 (1907); In re Quinn’s 
Estate, 64 R.I. 322, 12 Atl. (2d) 275 (1940); 
In re Dunlap’s Estate, 38 Ariz. 525, 2 P. (2d) 
1045 (1931); Kilpatrick v. Robert, 278 Mo. 
257, 212 S.W. 884 (1919); Loud v. St. Louis 
Union Trust Co., 313 Mo. 552, 281 S.W. 744 
(1926) ; Marshall v. St. Louis Union Trust Co., 
209 Mo. App. 18, 286 S.W. 692 (1922); Op- 
liger v. Sutton, 50 Mo. App. 349 (1892); 34 
A.L.R. 918 and 161 A.L.R. 860. 


See American Digest System, Trust, 317. 

Stephenson, Compensation for Extraordinary 
Trust Services, 24.Trust Bulletin, April 1945, 
p. 25 loc.cit. 26. 


New York Civil Practice Act, Sec. 1548 (7). 
See cases collected in 99 A.L.R. 961, loc.cit. 


963. As to executors, see leading New York 
case of Matter of Popp, 123 App. Div. 2, 107 
N.Y.S. 277 (1907). 


States with statutes permitting them to fix 
additional compensation for extra services: 
Georgia, Kentucky, Maryland, Michigan, Mon- 
tana, South Carolina,. Vermont. See table, 24 
Trust Bulletin, April 1945, p. 29. 


Probate Code of California, 1941, Sec. 902. 


2 Scott on Trusts, Sec. 242, p. 1383; Sec. 
242.2, p. 1388; Sec. 242.4, p. 1392 including 
note 1; Sec. 242.7, p. 13895; Sec. 242.7, p. 1396. 


4 Bogert on Trusts and Trustees, Sec. 974, 
p. 354; Sec. 974, p. 360; Sec. 976, p. 387; notes 
70 and 71. ' 


TRUST DEPARTMENT GROSS EARNINGS of Vir- 
ginia state banking institutions for the year 
ending December 31, 1947, were $558,971. Total 
current operating earnings of these institu- 
tions from all sources was $21,522,504, accord- 
ing to the annual report of the Banking Divi- 
sion of the Virginia State Corporation Com- 
mission. 
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LTHOUGH trust men everywhere real- 
: ize that no business, unless subsidized, 
can long endure without earnings, and that 
a true picture of earnings requires an ac- 
curate knowledge of the cost of doing busi- 
ness, the cost accounting records of most 
trust institutions are still inadequate or 
actually non-existant, leaving operating 
results largely a matter of pure guesswork. 

A survey of the entire Commonwealth 
conducted by the Committee on Costs and 
Charges in Pennsylvania less than six 
months ago showed that only one out of 
four trust departments were operating with 
cost accounting systems and actually knew 
whether operations were carried on at a 
profit or a loss. In the case of trust depart- 
ments with assets of ten million dollars or 
less (90% of the number of trust depart- 
ments in the State) only nineteen per cent 
knew the cost of doing business. 


THREE DANGER SIGNALS 


FEW of the many vital reasons for 
making a trust department pay are 
the following :— 

(a) The operation of a trust department 
is a business and not a profession. The only 
reason many trust departments have 
stayed in business is that their losses have 
been underwritten by the banking institu- 
tions with which they are affiliated. Cer- 
tainly it is not necessary to render trust 
service in order to carry on a profitable 
banking business. Therefore, I submit that 
charging bank earnings with the losses of 
an unnecessary trust department is mani- 
festly prejudicing the interests of stock- 
holders and depositors. The former lose 
through lower dividends and lessened book 
value of the capital stock, while the latter 
may be paying various service charges 
which would otherwise be unnecessary, or at 
least smaller in amount. 





From address before the Western Regional Trust Con- 
ference, Portland, October 13, 1948. 


NOVEMBER 1948 


TAKING GUESSWORK OUT OF 
TRUST PROFITS 


ROBERT A. WILSON 
Vice President, The Pennsylvania Company for Banking and Trusts, Philadelphia 







(b) An unprofitable trust department 
eventually must lower the quality of its 
service and poor service is bound to reflect 
upon the bank of which it is a part. It 
would be far better judgment to discon- 
tinue the trust business than to render the 
type of service that leads to risks which 
might jeopardize the solvency of the insti- 
tution. 


(c) Trust departments must operate 
profitably if they are to attract capable 
young men and women, otherwise, we shall 
be outbid in the employee market. This very 
thing is happening at the present moment: 
Much worse, we weaken the possibility of 
retaining some of, those we already have. 
A wise labor leader once said: “The worst 
crime against working people is a company 
which fails to operate at a profit.” With- 
out profit there is neither opportunity nor 
hope. 






NEITHER MYSTERIOUS NOR COMPLEX 


NY trustman with an elementary ac- 
counting background can understand 
the simple fundamentals of trust cost ac- 
counting. It is merely a method of deter- 
mining and then allocating all costs which 
are a proper charge against the trust 
department. There is neither mystery nor 
complexity associated with trust cost ac- 
counting. 

An experienced trust accountant thinks 
of trust cost accounting as: First, determin- 
ation and allocation of all costs which are 
strictly trust department costs. Second, 
apportionment of these costs to the various 
types of account administered, such as 
estate, trust and agency, which represent 
the earning divisions of the trust depart- 
ment. Third, breaking down of these costs 
on an activity or functional basis so they 
can be allocated to an individual account 
and thereby determine the profit or loss of 
that account. The recommended cost ac- 
counting system published by the Commit- 
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tee on Costs and Charges of the Trust Di- 
vision of the American Bankers’ Associa- 
tion covers these three divisions of ac- 
counting in detail. A revised edition of this 
system will soon be published. 


We start on the sure premise that all 
general ledger bookkeepers of a bank keep 
an expense ledger which records every pos- 
sible item of expense in a classified manner. 
In most institutions this subsidiary record 
will reflect all of the operating expenses. 
These are the so-called direct expenses 
which must be prorated to the trust de- 
partment on one or more bases. 


Item I — Salaries. Salaries constitute 
the major item of expense (around 70%) 
and also serve as a basis for allocating 
other expenses. The first step is to de- 
termine the amount of salaries and wages 
paid to officers and employees who devote 
their entire time to the trust department. 
The next step is to consider those who de- 
vote only a part of their time to trust 
work. In many small banks, for example, 
one person will supervise investments for 
both the commercial and trust departments. 
In this case a simple time study will serve 
as a proper basis for distributing this item 
of expense. In other cases it will be more 
practical to count the units of work. In 
all instances where the normal and every 
day functons of the trust department are 
performed by separate service departments 
of the bank, such as a real estate or in- 
vestment department, the proper share of 
salary and other items of expense of oper- 
ating these service departments must be 
allocated to the corresponding expense 
classification of the trust department, either 
on a time or activity basis. The percentage 
of trust department salaries to the total 
salaries of the bank will serve as a basis 
for allocating other direct expenses. Item I 
does not include for example, salary paid 
to the president or fees to the directors 
of the bank. The utmost care must be 
exercised in allocating salaries, as this 
item of expense, together with the other 
expenses related to salaries, may well total 
85% of the cost of operating the trust de- 
partment. 

Item II — Meals and Overtime. It is most 
advisable to keep a running record of these 
items, either by employee, or, in the case of 
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large trust departments, by division. If a 
bank maintains a dining room, all expenses 
covering food, rent, salaries, etc., should 
be determined and pro-rated on an employee 
or salary percentage basis. 


Item III — Rent or Occupancy Expenses. 
This item of expense should be charged to 
the trust department on the basis of the 
actual space occupied. If the bank owns 
the building, it is necessary to figure the 
cost of operating the building. There should 
be added a reasonable allowance for inter- 
est on the fair value of the building. In a 
very small trust department this cost could 
be distributed on the salary percentage 
basis, rather than one of space measure- 
ment. Numerous surveys show that rent 
paid, or its equivalent, amounts to at least 
8% of total trust department expenses. 

Item IV —- Advertising. 


Item V — Social Security and Unemploy- 
ment Insurance. 

Item VI — Fidelity Bond and Other 
Insurance. 


Item VII — Retirement System Contri- 
butions. 

Item VIII — Furniture, Equipment, De- 
preciation and Repairs. 

Item IX — Stationery and Postage. 

Item X — Telephone and Telegraph. 

Item XI — Legal Expenses. 

Item XII — Dues and Subscriptions. 

Item XIII — Examinations. 

Item XIV — Miscellaneous Expenses. 

Other items which are charged to gen- 
eral administration and are usually referred 
to as “overhead,” depend upon the size of 
the institution but for the most part in- 
clude the salary of the president or other 
bank executive officers and directors and 
committee fees. Also, there is included in 
overhead the expenses of such service di- 
visions as auditing personnel, mailing and 
purchasing. There is a simple, satisfactory 
and tested method recommended by the 
Committee on Costs and Charges which is 
nothing more than considering overhead to 
be 15% of the total of direct expenses. 

It is recommended that the task of al- 
locating expenses be assigned to one par- 
ticular employee in each trust department. 
In small institutions this work can easily 
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be performed by the general ledger book- 
keeper, and the allocations can be made 
annually. In larger banks the allocations 
can be made semi-annually. 


APPORTIONMENT TO DIVISIONS 


HE purpose of apportioning direct and 
f pecton costs to the various operating 
divisions is to determine which types of 
accounts are profitable. This particular 
phase of trust cost accounting need not 
be made in very small departments, since 
there will probably be little corporate trust 
business and few estate accounts. The bal- 
ance of the business, therefore, consists 
chiefly of trust and agency accounts. 


The first step in allocating direct costs 
to the various classifications of accounts is 
the apportionment of salaries. Since salaries 
represent the major item of expense, the 
analyst must use exceptional care and judg- 
ment in this apportionment. Whether the 
trust department is large or small, it will 
be necessary to apportion some of the sal- 
aries to the various earning divisions on 
a number of bases, such as time, activity 
or unit. For example, the salaries of ad- 
ministration clerks will be apportioned on 
an appraisal of the time spent in managing 
estate, trust, agency or corporate trustee- 
ships. The salaries of bookkeepers will be 
apportioned on the basis of the number of 
postings to each type of account, while 
those of investment clerks will be appor- 
tioned on the basis of the number of 
issues held in each class of account or the 
market value of securities held in each 
type of account. 

All other expenses, such as rent and de- 
preciation on furniture and fixtures, can 
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very simply be apportioned to the different 
divisions on the basis of salary ratios. The 
overhead figure is allocated in a similar 
manner. 


When the apportionment of expenses has 
been completed, the figures, when compared 
with the compensation received, will show 
whether the department as a whole is be- 
ing operated at a profit and which particu- 
lar earnings divisions show a profit or a 
loss. 


PROFITABILITY OF ACCOUNT 


HE third phase is the breaking down 
‘ka all costs on an activity, functional 
or unit of work basis, so as to determine 
the profitability of an individual trust ac- 
count. Since large departments prefer their 
own systems for the most part, we shall 
consider briefly a system for trust depart- 
ments which have trust assets of less than 
$10,000,000. and these particular depart- 
ments may well equal 90% of all trust de- 
partments. 

The system was devised by William Weig, 
a member of the Committee on Costs and 
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Charges of the American Bankers’ Associa- 
tion, and involves only two yardsticks 
which are very simple to apply. Since most 


estate accounts are profitable, we apply our .- 


system solely to trust and agency accounts. 
The first step is to take the total cost of 
operating all personal trust accounts and 
divide this total in half. We next divide 
one half by the total number of security 
holdings or investment units held in all 
trust accounts and thereby arrive at a cost 
per investment unit. The other half is di- 
vided by the total dollar value of all assets 
held in trust accounts. 


Next, we examine each personal trust 
account and count the number of invest- 
ment units in the account, as well as de- 
termine the total value, whether cost or 
inventory, of these investment units. We 
then apply our two yardsicks to the number 
and value of investment units in each trust 
account and arrive at the cost of operating 
the account. We next determine the amount 
of annual compensation received and a 
comparison of the two figures shows the 
resulting profit or loss. 

In those accounts where principal fees 
are not received annually, it is necessary to 
estimate the compensation which will be 
received on principal and divide this figure 
by the estimated life of the trust account. 
Where the longevity of the trust is prob- 
lematical, it is suggested that twenty-five 
years be used unless the circumstances sur- 
rounding a particular trust indicate a 
shorter period of time. 

The same procedure is followed for 
agency accounts. In determining the proper 
amount of compensation to be received the 
trust analyst should add a reasonable sum 
for profit and in the case of trust accounts, 
as compared to agency accounts, a_charge 
for responsibility should also be included. 

In the case of small trust departments 
which employ two or three persons only, 
further simplification can be had by allo- 
cating total operating costs to trust and 
agency accounts as a single division, rather 
than two divisions. The important step is 
to institute individual account analysis and 
in all accounts where the profit is insuffici- 
ent, or a loss is reflected, every attempt 
must be made to obtain additional compen- 
sation. 
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Bank Salaries Doubled 


TOTAL SALARIES AND WAGES of employees of the 
Federal Reserve Member banks have about 
doubled since 1940, according to the Federal 
Reserve Bulletin. Average salaries increased 
about 50% for the clerical staff while that of 
officers showed a somewhat lower gain. In 
the City of New York the average salary for 
clerical employees in banks is $2,226. 


AVERAGE NUMBER AND SALARIES OF EMPLOYEES 
OF MEMBER BANKS 


1940 1947 
Average number of em- 

One 

Se, 


Others sss, SOOO 


Salaries and wages (in mil- 
lions of dollars) 
Officers 
Others 


Average salary (in dollars) 
Officers ___. 4,458 6,151 
Others 1,522 2,240 
‘Rough averages derived by dividing aggregate annual 
salary payments by the average of the number of full- 


and part-time employees at the beginning and end of the 
year. 


279,463 
43,736 
235,727 


400 
155 
245 


797 
269 
528 


THE TRUST COMPANY SECTION of the Pennsyl- 
vania Bankers Association, through chairman 
Louis W. Van Meter, has announced the fol- 
lowing committee chairman appointments for 
the current year: 


Executive :—Louis W. Van Meter, vice presi- 
dent, Provident Trust Co., Philadelphia; 


Trust Information:—Sidney D. Kline, presi- 
dent, Berks County Trust Co., Reading; 


Co-operation with the Bar: Frank G. Sayre, 


vice president, Pennsylvania Company for 
Bank & Trusts, Philadelphia; 


Smaller 
Borgel, trust officer, 
York; 


Trust Investments:—J. Regis Walthour, vice 
president, First National Bank, Greensburg; 


Decedents’ Estate and Trusts:—Robert D. 
Ferguson, vice president, Peoples First Na- 
tional Bank & Trust Co., Pittsburgh; 


Trust Department Operations:—George C. 
Robinson, trust operations officer, Fidelity- 
Philadelphia Trust Co., Philadelphia; 


Costs and Charges:—Robert A. Wilson, vice 
president, Pennsylvania Company for Banking 
& Trusts, Philadelphia. 


Trust Departments:—Charles F. 
First National Bank, 
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SETTING UP A COMMON TRUST FUND 


Preliminary Operation of Dummy Fund 


HAMILTON M. REDMAN 
Vice President of National Bank of Commerce of Seattle 


The first portion of Mr. Redman’s paper dealt with questions to be 
decided at the time a common trust fund plan is being drafted; namely, 
name to be used, fiscal year to be adopted, frequency of valuation dates, 
size of original unit, cash of accrual basis for distribution of income, 
investment policy, and liquidating account for non-qualifying assets. 


AVING adopted your plan, the next 

major problem is the actual setting up 
of the Fund. To become as fully informed 
as possible before plunging ahead, you will 
find it to your advantage to set up a 
dummy fund which develop know-how in 
operations and indicate what forms are 
needed. Such a dummy fund should cover 
a period of a year, although you will want 
to work it out over a period of a few weeks. 
You may assume that initially there will 
be 8 or 10 participating trusts, each invest- 
ing a sum such as $5,000, which sum for 
any one trust cannot exceed 10% of the 
value of the Fund. 

With due regard to the regulations con- 
cerning marketability of assets and to the 
fact that no investment in the dummy fund 
other than government bonds can exceed 
10%, you can then put through on your 
books purchases of Series G bonds, nego- 
tiable government bonds, a couple of issues 
of corporate bonds, and two or three issues 
each of preferred stocks and common stocks. 
If your investment policy includes mort- 
gages, at least one should be placed in the 
dummy fund. 


Your ledger for the dummy fund will 
reflect these purchases, including the pay- 
ment of accrued income, and your asset rec- 
ords should be set up. A period of time goes 
by during which, in theory, you receive 
and post interest and dividends and then 
you arrive at the first valuation date. As- 
Suming prices for marketable investments, 
varying from cost, you construct a table 
listing the assets, their value determined 


From address before the Western Regional Trust Con- 
ference, Trust Division, American Bankers Assn., at Port- 
land, Ore., October 1948. 
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—Editor’s Note. 


in accordance with the terms of your plan, 
and accrued income. - 


If you are on a quarterly valuation basis, 
you will do this four times and you- should 
be careful to make assumptions which will 
result in working out all types of account- 
ing problems. For example, when a stock 
is ex-dividend but the dividend has not 
been paid by the valuation date, the amount 
of the dividend should be included in ac- 
crued income. If a security has been sold 
but settlement not completed, its value 
should be included at the sale price. If a 
security has been bought but settlement 
not completed, the item should be consid- 
ered as an investment owned, and the prin- 
cipal cash reduced by the amount that will 
be paid for it. From the income on hand 
and accrued, establish a reserve for ex- 
penses such as counsel fee and audit costs 
if these are to be charged against the Fund. 
By dividing the total of the principal and 
income values by the number of outstand- 
ing units, per unit figures are obtained 
which are used as a basis for admissions 
to and withdrawals from the Fund, and 
for distribution of income. 


During the working out of this dummy 
fund, you should assume transfer of Series 
G bonds from individual trusts to the Com- 
mon Trust Fund at par, as authorized by 
the Regulations. This, of course, requires 
an adjustment of accrued income to the 
participating trust. In actual practice the 
transfer of G bonds will assist you in es- 
tablishing a satisfactory maturity schedule. 

At the end of your hypothetical year, 
you will wish to prepare a balance sheet. 
In practice this will be part of your audited 
report which must be made available each 
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year to those who regularly receive account- 
ing statements of participating trusts. 
The decision as to the simplicity or com- 
plexity of the accounting system for your 
Fund rests with you. Some institutions 
have installed a rather elaborate double 
entry bookkeeping system; others have 
used a very simple system such as we have. 
We required only two additional forms, 
which are identical except that one contains 
the heading “‘Asset Ledger,” which is filed 
with the asset records for the individual 
trusts, and the other “Participant’s 
Ledger,” which shows the number and in- 
terest of the individual trusts in the Com- 
mon Trust Fund. The expense of an ela- 
borate system usually is not warranted. 


THE APPLICATION FORM 


N application form should be developed, 

modeled after the forms already in use. 
Most of these also serve as a check of com- 
pliance with the Regulations. Such a form 
will show the trust name, capacity, and 
number, and the date it is prepared; what 
is to be used for the participation—that is, 
all cash on hand, or a specified amount, or 
Series G bonds, or some combination; also 
whether or not any required outside approv- 
al has been obtained and the date thereof. 
Certain information is required before the 
application is submitted to your Trust Com- 
mittee. This may be tabulated, and should 
cover the fact that the proposed participant 
is a bona-fide trust and that a review of 
the instrument creating the trust has been 
made and the investment is permissible. 

There is also space to indicate other 
trusts created by the same trustor where 
half or more of the income is payable to 
the same beneficiary as from the account 
under consideration. This is to comply with 
that portion of Regulation F which pro- 
vides that no trust may have more than 
$50,000 in a Fund or Funds with the same 
trustee, and that two or more trusts cre- 
ated by the same trustor, where half or 
more of the income is for the same person, 
shall be considered as one trust. 

This application form also shows the 
present investment in the Fund and the 
amount proposed for investment after re- 
serves. At the bottom is the formal appli- 
cation to the Trust Committee, approved by 
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the head of the Investment Division. When 
approved by the Trust Committee, it is so 
indicated by the Secretary, and the form 
is filed with the minutes of the Committee 
after inspection by the chief clerk and after 
indicating, if appropriate, that notice of 
first investment has been mailed to benefi- 
ciaries as required by the Regulations. 


At the time such an application form is 
designed, you should also prepare a notice 
of withdrawal, which is much more simple. 
This sets forth the number of units or the 
amount to be withdrawn, the reason, 
whether or not the necessary outside ap- 
proval has been obtained, and finally the 
approval of the Trust Committee. 

For your Trust Committee minutes, 
formal resolutions should be prepared for 
use at each valuation date, for making 
application for participations and with- 
drawals, for reviewing the Fund as to 
required marketability and eligibility of 
investments in accordance with the terms 
of Regulation F, and for approving the 
unit value and the amount of income dis- 
tribution per unit. Such resolutions should 
be designed so that they can be used time 
after time simply with variations as to 
names and amounts. 

At each valuation date all calculations, 
values, accruals, income, securities and 
records should be checked by your Audit 
Department or independent accountant be- 
fore the results are presented to the Trust 
Committee for approval. It is good practice 
to have a letter addressed to the Trust 
Committee from the auditor, to be lodged 
with the Committee records. 


TAX ACCOUNTING 


LANS should be made for handling the 

tax work, although there will be no 
volume of such work until after the close 
of the fiscal year. In connection with taxes, 
reference is made to’ the chapter on Com- 
mon Trust Funds in Montgomery’s “Feder- 
al Taxes—Estates, Trusts and Gifts” (1947- 
’°48).* Tax calculations are on a per unit 
basis and are completed for each period 
between valuation dates. The figures de- 
veloped are applied to the individual trusts 
so that each trust includes for its taxable 
year in which the fiscal year of the Fund 


*1948-49 edition forthcoming. 
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ends, whether or not distributed or dis- 
tributable, its proportionate share of, first, 
ordinary income; second, short-term gains 
or losses; and third, long-term gains or 
losses. No gains or losses for tax purposes 
are incurred by the Fund, these being 
passed on, and the Fund itself is not tax- 
able although a tax return is required on 
Partnership Form 1065. 


Because the gains or losses are distribu- 
ted for tax purposes (although actually 
there is no distribution of principal from 
the Fund) the cost “basis” for the units 
in a participating trust changes each quart- 
er that there are investment sales. The net 
change is calculated from quarter to quarter 
on a per unit basis and then when units 
are surrendered, the original cost is ad- 
justed to the date of sale by a simple cal- 
culation. 


WHAT PARTICIPANTS? 


EFORE reaching the final decision to 
7. ahead with a Fund, it is logical 
to survey your trust accounts to ascertain 
the number that would be candidates, 
their probable initial investment, their 
ultimate investment, and the relationship 
of the totals of these results to the total 
number of trusts and trust assets. 


Apparently even a small Fund can be 
worthwhile from a cost standpoint. There 
is an estimate that a Fund of $100,000, 
with perhaps 15 participating trusts, would 
show a cost saving for a department with- 
out punch card tabulating equipment. For 
a department with tabulating equipment, 
the estimate for the size of the Fund is 
$200,000 to $250,000. Beyond these sizes, 
and with the basic set-up installed and 
operating, the percentage cost savings may 
be expected to increase rapidly as the size 
of the Fund increases, and your depart- 
ment is in a position to take on additional 
business without a corresponding increase 
in cost. 

There seems little doubt that for trusts 
under $50,000, the Fund should be used 
as the primary or only investment. Its use 
also is desirable for purposes of diversifi- 
cation in accounts from $50,000 to $100,- 
000. The general feeling is that for trusts 
over $100,000, adequate diversification can 
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be obtained through outright ownership of 
assets. 


It seems desirable to carry a small cash 
balance of $50 or $100 in the individual 
trusts as a reserve for such possibilities as 
capital gains taxes and other requirements. 
If possible, overdrafts should be avoided 
in trusts where the only asset is a Com- 
mon Trust Fund investment,’ since the ex- 
aminers might infer that under such a con- 
dition the trustee has an interest in the 
Fund, which is prohibited. 

If the principal of a participating trust 
is being consumed by regular payments, the 
need for cash can be anticipated by setting 
up a tickler system providing that once 
or twice a year, or as may be required, 
the principal balance shall be increased by 
some appropriate means, including, for ex- 
ample, surrender of Common Fund units. 
In the matter of unexpected needs for cash, 
such as might be required in a revocable 
trust, it would seem well to provide in 
new trust agreements that in the event 
of partial or complete revocation, the trust- 
ee shall be permitted a reasonable time or 
even a specific time, such as 90 days, to 
convert investments. 


INVESTMENT POLICY 


T seems desirable to put into writing 
| Salt long-term investment objectives. 
Keeping these before you may help in 
avoiding the common failing of having 
emotions and human shortcomings inter- 
fere with day-to-day investment decisions. 


Having charted a long-range policy, your 
attention then can be devoted to deciding 
upon the types of investments to be in- 
cluded, their proportions and specific items. 
Most discretionary Common Trust Funds 
include government bonds, corporate bonds, 
preferred stocks, and common stocks. For 
some Funds, there has been only a limited 
investment in preferred stocks and there 
is considerable variation in the proportion 
of individual funds represented by com- 
mon stocks. In some, common stocks amount 
to from 15 or 20% of the total assets, and 
at least one Fund has an investment of as 
much as 50% in common stocks. 


Our institution is somewhat hesitant 
about making substantial commitments in 
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preferred stocks and long-term corporate 
bonds at this time. We have acquired some 
very high grade mortgages which we be- 
lieve to be an innovation, as we know of 
no other Fund of this type holding mort- 
gages. However, such investments are en- 
tirely permissible under the Regulations, 
which provide that at least 40% of the 
Fund must be’ in readily marketable securi- 
ties. The inference is that 60% can be non- 
marketable, although we have nowhere near 
this percentage in mortgages. 

Municipal bonds probably are not suit- 
able for Common Trust Funds because the 
tax exempt feature would be of little or 
no value to participating trusts. We con- 
sider it unwise to compete in the purchase 
of such bonds with thcse for whom tax 
exemption is of value. 

The question of using a formula timing 
plan, such as the Yale or Vassar Plan, or 
one of the plans outlined in Lucile Tomlin- 
son’s book “Successful Investment Formu- 
las,” should receive very careful study. 

Some aspects of investment policy will 
depend on the time the Fund is established. 
It may very well be that your original pro- 
portion of a type of investment, common 
stocks, for example, will vary considerably 
from your ultimate objective. You receive 
all cash or its equivalent in Series G bonds 
and, embarking on a long-term program, 
you can hope to have satisfactory invest- 
ment results by averaging purchases and 
achieving very broad diversification. 































The question naturally arises as to when 
is a good time to start a Common Trust 
Fund. The answer is any time you are 
equipped to start is a good time because 
the only safety in investment is through 
diversification, and for small trusts this can 
be obtained best through a Fund. Moreover, 
if you do not start, you are still confronted 
with an investment prob!em in every trust. 
You simply cannot avoid investment de- 
cisions during this most difficult period, 
and you can undoubtedly cope with the 
problem more intelligently and more quick- 
ly for all participants through a Common 
Trust Fund. 

Operations in individual accounts are 
being standardized, especially for 
trusts entirely in the Fund, through 
simplified statements and reductions 


















in income collections, remittances, in- 
vestment problems and transactions, 
correspondence, and consultations. 
Finally, and very significant, operation 
of the Fund helps crystalize invest- 
ment ideas and acts as policy-making 
procedure. 
Regardless of the advantages to the bank, 
a Common Trust Fund is justified only if 
there are even more important advantages 
to the participating trusts. The benefits 
being achieved for our trusts include: 


Diversification not otherwise possible 
under our control. 


Adherence to a soundly developed invest- 
ment policy—something very diffi- 
cult to achieve for individual small 
trusts. 

Flexibility—any change in policy being 
immediately reflected uniformly in 
participating trusts. 

Stability of both principal and income 
and possibly a larger income. 

Small cash balances can be invested, or 
small amounts of cash obtained as 
required. 

Giving to small and medium-sized trusts 
advantages formerly obtained only by 
larger trusts. 


Cutting Cost of Services 


MOUNTING COSTS OF SERVICES used by trust de- 
partments, and heavy demands on administra- 
tive time, have led more and more banks to 
make a careful review of purchases which 
might otherwise be approved just from habit. 
There may be some parallels to the classic case 
of the flag-man at a railroad branch crossing 
who, ten years after the line had been aban- 
doned, was still at his post because no rescind- 
ing order had come through. 

A list of the various services purchased for 
trust department use on an annual or peren- 
nial basis can be circulated throughout the dif- 
ferent divisions and a check made by each of- 
ficer or department where a particular item is 
used and required. It is sometimes found that 
some statistical material, periodicals, or other 
recurring charges, have lost their original use- 
fulness or are unnecessary duplications. On the 
other hand, a descriptive list enables the vari- 
ous officers and departments to know whether 
and where services are available that may be 


of use to them. 
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NLESS the trust business breaks away 

from “that hidebound tradition that a 
trust man never tells,” and substitutes plain 
talk for the “gobblydegook” of legal and 
technical language, the prospects of expan- 
sion are dim, according to George A. 
Mooney, banking editor of the New York 
Times. This has precluded real understand- 
ing by both the public and the press. 


Citing the survey which showed that 
only six per cent of a cross-section of the 
public knew that banks handled estates, 
Mr. Mooney told the Trust Division confer- 
ence of New York State Bankers Associa- 
tion last month that “the dark continent 
of the trust business” must be explored by 
better public relations, particularly since 
the trend is toward dealings with people 
of more moderate means not often finan- 
cially sophisticated. 

“More and more the trust function 
affects little people—thousands of them 
—most of them voters. We’ve all heard 
of nationalization of industry, and how 
it starts. And you remember the survey 
of public attitude toward banking showed 
61 per cent of those queried could not 
think of a single contribution banks 
made to community affairs, while 37 per 
cent either favored nationalization of 
banks or said they were indifferent.” 


Mr. Mooney contrasted this attitude with 
the popularity of private ownership of utili- 
ties which have made effective use of public 
relations counsel and techniques of in- 
formation, and suggested that “industry- 
wide promotion could be as useful to bank- 
ing and trust business.” Instead of the 
preponderance of adverse headline publi- 
city from suits, the trust business could 
provide much favorable news without vio- 
lating any confidence, he stated “I can’t 
think of any phase of banking where the 
story to be told is more constructive, nor 
where the necessity of telling for the good 
of the trust business, of banking, of the 
free enterprise system itself, is so evident.” 


The importance of co-operating with 
newsmen, instead of “clamming up” even 
on matters of public record he pointed out 
in terms of the 135 daily papers (in New 
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York State alone) with readership of about 
20,000,000 people, which constitute a fund- 
amental avenue of public communication 
and influence. Fiduciaries have “fenced 
themselves in with high-sounding legal 
phrases and specialized operations,” accord- 
ing to the views of this trained observer of 
public opinion and news interests. 


“In press relations, whether you like it 
or not, you are doing a selling job, and 
those horrible characters, the newspaper 
reporters, are your customers.” 


“The first premise of other industries is 
that public relations is an essential activ- 
ity in the conduct of the business, fully as 
important as the sale of the industry’s 
product itself. Sufficient funds are allocated 
to recruit the necessary brains, and under 
a true public relations program, specialists 
in the field not only sit in at management’s 
table, they are management.” 


Urging trustmen to get personally ac- 
quainted not only with the financial editor 
—where available—but also with the work- 
ing press, and find out what they are inter- 
ested in, Mr. Mooney remarked that other 
industries “carefully cultivate press con- 
tacts, offering legitimate news of their or- 
ganization and industry activities” because, 
with public sentiment of such weight as 
it is today “It’s no longer a matter of 
choice—its an obligation.” 


“Other People’s Money” 


“THERE ARE LISTED on the New York Stock Ex- 
change some two thousand, seven hundred se- 
curities; a hundred thousand unlisted issues 
are available. For the average investor to make 
an intelligent selection from these many cor- 
poration securities — and indeed to pass an 
intelligent judgment upon a single one — is 
ordinarily impossible. He lacks the ability, the 
facilities, the training and the time essential 
to making a proper investigation. He needs the 
advice of an expert who, combining special 
knowledge with judgment, has the facilities 
and the incentive to make a thorough investiga- 
tion.” 


From “Other People’s Money” by Louis D. Brandeis, 
former Justice of the Supreme Court of the United 
States. . 
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HE principal new features of the com- 

mission statutes were outlined by Wil- 
liam A. McRitchie, trust officer, Guaranty 
Trust Company of New York before the 
Trust Division of the New York State 
Bankers’ Association meeting in Syracuse, 
last month. He explained various contin- 
gencies under Sub-division 9(c) of S.C.A. 
Sec. 285(a), under which a trustee who 
heretofore has deferred its annual principal 
commission may now deduct 50% thereof. 
These fall generally into four categories: 


1. Where the annual principal commis- 
sion for the period subsequent to Septem- 
ber 1, 1943, has merely been deferred and 
no receiving commission has been taken a 
trustee is now entitled to deduct from prin- 
cipal one-half of the amount deferred from 
September 1, 1943, to April 1, 1948. The 
amount actually charged to principal under 
these circumstances is also charged against 
the aggregate amount which such trustee 
may ultimately take on principal. 


2. Another situation illustrated was 
where a trustee had been allowed his re- 
ceiving commission before September 1, 
1943. In this case a trustee was obliged 
under the prior law to defer taking annual 
principal commissions until the aggregate 
amount deferred equalled the receiving 
commission. Now, such trustee may deduct 
from principal one-half of such “accruals” 
during the 1943-1948 period. The amount 
so deducted, as in the illustration above, is 
also charged against the aggregate amount 
which such trustee may ultimately take as 
annual principal commissions. 


3. The next illustration involved a trust 
where the trustee had taken annual princi- 
pal commissions beginning in 1943 and was 
thereafter allowed a principal receiving 
commission. Under the practice before 
April 1, 1948, the aggregate of the annual 
principal commissions taken was subtracted 
from the gross receiving commission and 
only the net amount allowed. Thereafter 
and until April 1, 1948, the trustee with 
respect to his annual principal commission 
was in the same position as in the illustra- 
tion immediately preceding. Now, such 


trustee may total all such “accruals,” in- 
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cluding the amount subtracted from the re- 
ceiving commission, and deduct one-half of 
such aggregate amount from principal. The 
amount deducted, as in the illustrations 
above, is also charged against the aggre- 
gate annual principal commissions. 

4. The last illustraticn covered the case 
where a trustee had not been allowed any 
receiving commission but had deducted its 
annual 110% currently. In such a case the 
trustee is entitled to take no further amount 
with respect to such prior years. One-half 
of the aggregate amount of the 110% com- 
mission serves, as in the illustrations above, 
to reduce the aggregate annual principal 
commissions and the other one-half will be 
charged against the trustee’s future receiv- 
ing and paying commissions. 

It was pointed out that if the same trust 
should be used to illustrate these four var- 
iations the amount by which the aggregate 
annual principal commissions — the so0- 
called ceiling provided for in Subdivision 
8 — would be reduced should be the same 
figure in each case. It was also indicated 
that while Subdivision 8 would seem to re- 
quire in the case of the fourth illustration 
above that all the annual principal com- 
missions taken between September 1, 1943, 
and April 1, 1948, should be included, it 
was felt, nevertheless, that only one-half 
should be included in such case. Support 
for such a position is implied in the excel- 
lent and timely article by Paul J. Powers, 
Executive Secretary of the Surrogates As- 
sociation, published in the April 1, 1948, 
issue of the New York Law Journal, in 
which he explained that one purpose was to 
place all trustees on a substantial parity in 
respect of the annual principal commission 
which was formerly allowed. 


ANNUAL PRINCIPAL COMMISSION 


EXT discussing the new annual prin- 
N cipal commission, Mr. McRitchie 
pointed out that the so-called ceiling now 
only applies to the aggregate annual princi- 
pal commissions, and does not affect the 
receiving and paying commissions. He also 
explained that while the receiving and pay- 
ing commissions reintroduced rules and 
precedents established prior to September 1, 
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1943, the annual principal commission is on 
an entirely new basis. This annual com- 
mission, which is in addition to the income 
commission, is based on the value of the 
trust at the end of each twelve months 
period, or, in other words, the annual rest 
date of the particular trust. The statutes 
permit the value of any principal asset for 
such purpose to be the value of such asset 
when received or to be the current value 
of such asset. The original value, if used, 
is only presumptively correct. Mr. McRit- 
chie, who favored the use of the actual value 
method, gave the following reasons: 

The inventory value may be shown at a 
later date not to be the current actual 
value. The use of the inventory method, 
consequently, may accumulate a substantial 
potential liability, and this is particularly 
important in the case of a co-trustee where 
the use of inventory valuation may show a 
fund in excess of $100,000, whereas the use 
of current valuation would have shown the 
value to be less than the $100,000. In any 
such case where a co-trustee or his estate 
may for one reason or another be unable 
to repay the excess commission to the 
trust the corporate trustee may well be re- 
sponsible. It was also brought out that in 
the case of national banks they are re- 
quired, in any event, under Regulation F 
to use the current value method for annual 
review by their Trust Investment Commit- 
tees. It was pointed out that a co-ordina- 
tion of valuation date with the annual rest 
date of the trust would permit the same 
valuation to be used for both purposes, 
thus eliminating duplication of work. 

In explaining in detail the valuation pro- 
cedure used by his institution, Mr. Mc- 
Ritchie mentioned that their system is con- 
trolled on their tabulating machines. Each 
trust account has been assigned a control 
date exactly one month prior to the annual 
rest date. Accounts with control dates fall- 
ing between the first and fifteenth of each 
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COMPLETE TRUST SERVICE IN GEORGIA 


through eieven offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 


month are valued as of the eighth of such 
month, and accounts with control dates 
falling between the sixteenth and thirty- 
first of the month are valued on the twenty- 
second of the month. In other words, there 
are only two valuation dates a month, but 
an account under this system will be valued 
on the same date each year. It was em- 
phasized that it was now possible under 
the new statutes in any case where there 
is more than one trustee for each trustee 
to be entitled to a full income commission 
and to be required to split an annual prin- 
cipal commission or vice-versa, because of 
the different methods of valuation applic- 
able. 





Trust Fund for Students 


THE STUDENT LOAN TRUST FUND, of $100,000, 
administered by the United States National 
Bank of Portland, Oregon, is again available 
to assist young men desiring assistance is fur-" 
therance of their education. The maximum 
loan to any student is $1,000 and is repayable 
at the rate of $10 per month starting three 
months after graduation or leaving school. 
The fund has revolved more than three times 
and aided more than 800 men. Established by 
the wills of Edward G. Crawford, former vice 
president of the bank, and his wife, the fund 
excludes students of medicine, law, theology, 
pedagogy and music. 
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— WHERE THERE’S A WILL — 


HARLES W. NASH, organizer of the 

Nash Motor Company, now Nash-Kelvin- 
ator, placed his entire estate, other than per- 
sonal effects, in trust with Farmers and Mer- 
chants National Bank of Los Angeles and a 
friend, who were also named executors. Mr. 
Nash, a widower, provided that the trust was 
to continue during the lives of two daughters, 
grandchildren who were living at the time of 
his death, and his sister, who is to receive $500 
a month from income. Although the will pro- 
vides for the latter payment out of principal 
if income is insufficient, this eventually is not 
likely to occur inasmuch as the estate is esti- 
mated at $43,000,000. 


The rest of the income is payable one-fourth 
to daughter Mae and her survivors and three- 
fourths to daughter Ruth and her survivors. 
In the event there are no survivors, the Cali- 
fornia Institute of Technology is to receive 
the income. 


Should both daughters die before January 1, 
1975, while any of the other beneficiaries men- 
tioned above are still living, one-half of the 
trust is to be distributed to Mr. Nash’s then 
living great-grandchildren. If one of the daugh- 
ters should survive that date, then only one- 
fourth of the principal is to be distributed and 
on her death another one-third. If both sur- 
vive, then at the death of the first there shall 
be a distribution of one-fourth and at the 
death of the other, one-third. Final distribu- 
tion is to be made to the great-grandchildren. 


ETH BLISS HUNT, former vice president 

and treasurer of the Standard Oil Com- 
pany of New Jersey, provided that four 
twelfths of his estate be held in trust with the 
income payable to his former wife.. At her 
death the principal will pass one-half outright 
to Mr. Hunt’s daughter, Elizabeth, and the 
other half in trust for three named grandchil- 
dren until they reach twenty-one years of age. 
The trustee may accumulate or apply the in- 
come for their education, maintenance and sup- 
port. If a grandchild dies prior to the termina- 
tion of the trust his trust will terminate and 
the principal be distributed among his surviv- 
ing issue or brothers and sisters. 


One-twelfth of the estate goes to Elizabeth, 
while another twelfth is to be held in trust for 
the grandchildren under the same conditions 
as the previously mentioned trust. The remain- 
ing six-twelfths go to his wife, who is named 
executor and trustee with a friend and Chase 
National Bank. The bank is to receive not less 
than a full commission. 
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HARLES MICHELSON, former publicity 

director of the Democratic National Com- 
mittee and close associate of Franklin D. 
Roosevelt, directed his executor, immediately 
upon qualifying, to make $2,000 available for 
the support, comfort and maintenance of his 
son. A bequest of $1,000 is made to “my son’s 
close friend.” 


The rest of the estate is left in trust with 
an associate and American Security & Trust 
Company of Washington, as trustees, to pay 
out of the net income each year $2,000 to the 
son’s guardian. The rest of the income is di- 
vided among the issue of brother and sisters. 
If the son should be restored to sanity, all the 
income is to be paid to him for life. Upon his 
death the income is to be paid to his issue for 
twenty years, at the end of which time the 
principal is to be divided among the issue. 
In any event the trust is not to extend beyond 
the expiration of the last survivor of the son 
or grandchildren living at Mr. Michelson’s 
death. 


AUL W. COTTON, former vice president of 

the Bethlehem Pacific Coast Steel Corpora- 
tion, stated in his will that he intended to dis- 
pose of his one-half interest in community 
property standing in his name and that of his 
wife, as well as his separate property. His 
sister-in-law, Eleanor, receives $10,000 or 3% 
of the net estate, whichever is smaller. 


One-half of the rest of the estate is be- 
queathed to Mrs. Cotton. Of the other half, 
three-fourths go to son Paul. The remainder 
is placed in trust with Mrs. Cotton and Wells 
Fargo Bank & Union Trust Co. of San Fran- 
cisco, to pay the income for the use and benefit 
of daughter Elizabeth. The principal is to be 
held for the benefit of her lineal descendants. 
The income is to be paid to the descendants 
during minority and upon reaching twenty-one 
the trustees are to pay such descendant his 
share of the principal. 


, 


OSEPH H. SEAMAN, former stock broker 
J and governor of the New York Stock Ex- 
change, named his son and Central Han- 
over Bank & Trust Co. of New York as co- 


executors. His sister, Sarah, is to receive 
$30,000. The sum of $45,000 is given to the 
son, relying upon him to distribute it among 
such individuals as Mr. Seaman requests or as 
the son believes he would request. The rest 
of the estate goes to the son. 
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MODERN REPORTS FOR BANKS 
(Continued from page 386) 


pany of Springfield, Mass., said in their 
1946 report: “A bank is a building... it 
is assets and liabilities . . . but above all, 
it is people. As in all business organizations, 
the future of the bank depends on how its 
officers and employees anticipate the de- 
mands of the community and manage the 
affairs of the bank. 


A picture of the founder in 1892 and a 
statement that there are 117 employees to- 
day does not accomplish this; people like 
to know something about the officers they 
would do business with in the bank, and 
see some common grvund of interest. 


One of the best ways of portraying bank 
management has been mentioned in con- 
nection with employee and community activ- 
ities. An oblique but effective slant on this 
is the use of group pictures of directors, 
officers and employees. The First Na- 
tional Bank of Chicago report shows which 
officers are concerned with each type of 
commercial operation. Lincoln Rochester 
Trust Co. as a two-page spread of minia- 
tures of loaning and branch officers. Girard 
Trust of Philadelphia, through their de- 
partmental report set up, provides a pre- 
view or reminder-photo of each department 
head and names of officers for the various 
services. 


DOLLARS AND SENSE STATEMENTS 


HE operating statements need not be 
mere statistics; they can easily be 
made more informative by simple descrip- 
tive lines for each item, or by explanatory 
language as that in the report of American 
Security & Trust Co. of Washington, D. C., 





HOW THE INCOME DOLLAR WAS USED 


Salanes and 
Wages 
35¢ 


From report of Irving Trust Co. of New York 
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in showing sources of income and ex- 
pense, supplemented by pie-charts, selected 
examples of which are shown in the cuts 
reproduced on this page. 

Since “where the money comes from” 
and “where the money goes” are two most 
important questions in the mind of the 
stockholder and the employee—not to men- 
tion the press—consideration should be 
given to showing the main items over a 
period of years. This is also an appropriate 
place in the report for comment on the 
prospects, not only for earnings for the 
stockholders but for employee welfare and 
for participation in the growth of the 
community. The First Bank & Trust Co. 
of Perth Amboy lists expenses as follows, 
and gives previous year comparisons: 


EXPENSES—Per cent to Total: 


1947 
Salaries—Officers . 15.60% 
Salaries—Employees 
Directors’ Fees 
Interest on Time Deposits 
Taxes (Other than on income) _.. 
Depreciation, Furniture, Fixtures_ 
WD hie a eee 
Stationery and Printing 
Federal Deposit Insurance 
Oe De 
Donations 


1.55 


Repairs and Maintenance 
TARDY NY See, SR Eel 
Business Development 

Telephone and Telegraph 

Audits and Examinations 

Other 


100.00% 


From report of American Security & Trust Co., Wash- 
ington. 





Fidelity-Philadelphia Trust Company 
gives a very clear picture of departmental 
operating results and also provides the al- 
ways desirable comparative figures for pre- 
vious years. Charts or graphs such as those 
used by Chase National Bank of New York 
can often tell the comparative or trend 
story far better and in less space than can 
text. The First National Bank of Memphis 
gives a progress report with key totals for 
21 years. One of the most understandable 
presentations was that published by the 
Union & New Haven Trust Company in 
their monthly Journal, based on layman’s 
language recommended by the American 
Economic Foundation, under the title 
“Where the Money Went.” 


“First, we have the cost of goods and ser- 
vices bought from others. 


General operating expenses such as light, 
heat, stationery, supplies. equipment, ad- 
vertising, etc., plus interest paid on sav- 
ings deposits. naa 


“Second, we have the cost of the human 
energy, the office workers’ energy, the sales- 
man’s energy, the management’s energy. 


Salaries of officers and staff employees, 


y y YW Y y Yj securities 
+ aT evi vem cat . 
CL bad bad Pal Pel Ged eal ed ed ht 
1939 1940 1941 1942 1943 1944 1945 1946 1947 af end of year 


Chase National Bank of New York 


directors’ fees, pensions, contribations 
made by the bank to the Retirement An- 
nuity Plan, Employees’ Supplemental 
Benefit Plan and the cost of group life 
insurance 39 cents 


“Third, we have the cost of the payments 
ordered by government—that is our taxes. 


At the Trust Company... 15 cents 


“Fourth is the cost of the tools that are 
worn out during the year. 


Depreciation of building and equipment, 
reserves, losses, etc... 11. cents 


“The last, but not the least important, is 
the cost of using the tools (the profits).” 


8 cents of this was paid to stockholders 
in dividends; 10 cents was retained in 
the business by being transferred to 
undivided profits, etc. _ 18 cents 


Since taxes are so heavy a drain today, 
banks might well follow the lead of the 
many corporations which feature tax trend 
charts or ratios of taxes to dividends and 
to payroll. 


PERSPECTIVE ON SIZE 


HE Statement of Condition is not usu- 
a classed as Pulitzer Prize drama, but 
it can be made more informative by show- 
ing percentages as well as dollar figures 
for the various classes of items, with paral- 
lel columns for previous year or five-year 
averages. In view of the fact that the 
phraseology is not always clear to non- 
financial readers, effective use can be made 





Disabusing the idea that savings are musty, this 
leads into the description of the fields of activity 
in which Penn Mutual insurance funds are used. 
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of the explanatory sub-lines such as used 
by Bank of America, N.T.&S.A., and others. 

Because many people get the idea, from 
the huge totals of bank statements (and in 
a small town a very few million is still 
huge to outsiders), that the bank is not 
interested in their relatively small bank 
or trust account, a note might be in order 
to remark how many people it took to 
build up these totals. 

Listing of investments and classifications 
by maturities and analysis of loans as 
shown in First National Bank of Mobile’s 
report are other features which have been 
commended. It would seem desirable to use 
some such graphic technique as that of the 
Penn Mutual Life Insurance Co. in their 
1947 report, to show how these investments 
work for public use. 


AND Now ... THE EXTRA DIVIDEND 


OOD public relations has been defined 
fie one part doing a good job, and the 
second part getting credit for it. The once- 
a-year report cannot accomplish miracles 
or counteract misconceptions bred during 
the other 364 days. But it does give op- 
portunity to relate by fact, figure and 
photo the story of a fine service which has 
as its objective the enrichment of every- 
one in a bank’s community. 


The best story is that which most enables 
people to get an honest picture of the re- 
porting company, and at the same time con- 
veys the belief that the company has intelli- 
gently appraised the honest needs of the 
people. As an aid to appraising what people 
want to know about a business, according 
to public opinion polls, the survey ‘“Corpor- 
ate Information Please” should be suggest- 
ive (p. 59, July 1945 Trusts and Estates). 


There are many facets to this job. In 
addition to those already commented upon, 


one of the most important is that of 
chronicling these developments which most 
affect the locality. As the financial guard- 
ians of the community, banks have a duty 
to apprise it of the nature of major eco- 
nomic influences and events. In the financial 
centers this may take the form of inter- 
pretation of the pressures of public debt 
and expenditures, and of private business 
and spending. Examples of constructive 
commentaries are those of several New York 


NOVEMBER 1948 


banks, the Mercantile-Commerce Bank & 
Trust of St. Louis, the National City Bank 
& Trust of St. Louis, the National City 
Bank of Cleveland and other metropolitan 
institutions. 


In other centers many banks are per- 
forming a valuable service in calling at- 
tention to the effects of legislation, local 
crop conditions, industrial developments or 
civic improvements which make the area 
a more or less attractive place to live, work 
or do business. A good example of such re- 
porting is that of the Northwest Bancorpor- 
ation of Minneapolis. 


SELECTIVITY AND PRECAUTIONS 


T is obviously impossible or impractical 

to include or compress all these features 
into a single report of reasonable size and 
expense. The present purpose is to provide 
a frame of reference for individual adapta- 
tion. Voluminous, wordy, expensive or 
gaudy reports may more than defeat their 
purpose, seem profligate of depositor’s as 
well as stockholders’ money and time. Se- 
lectivity is the answer. 

Use of illustrations—photographic and 
graphic—is highly desirable and often es- 
sential to support and crystallize the main 
points of any humanized “behind-the- 
scenes” story of service. It has been found 
particularly important to avoid use of multi- 
line charts that make for confusion instead 
of clarity, for the average reader is not a 
master of the graphic arts, especially if 
they or the surrounding text are in techni- 
cal terms. 

The judicious use of color and compara- 
tive data—especially in charts or state- 


Beginning Construction, Garrison Dam in North 
Dakota, to provide flood control, irrigation and power. 
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ments rather than in text—can convert a 
still-life chromo into a moving picture and 
do much to substitute, for the concept of a 
bank as a financial burial vault, that of the 
bank as an active participant and aid in 
the financial life of the community. 


Good typography and art work are not 
only more in character with modern bank- 
ing and trusteeship, they are a pleasant 
contrast to the deadly monotony of unbrok- 
en pages of solid type. One of the worst 
examples of reporting is the printing of a 
condensed statement (with not even com- 
parative figures), a list of officers, and 
names of directors (without any identifica- 
tion) on an expensive, embossed, four-page 
foldover, the cover of which bears only the 
bank name in dull black letters and the 
date of statement. For small banks a single 
letter is far better, or the folder type with 
an attractive color cover such as that of the 
Union Title Insurance & Trust Co. of Los 
Angeles, the upper portion of which is re- 
produced here: 
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Preparation of a document as important 
as the annual report should be often starts 
months in advance of release date. The final 
figures and events can be filled in easily 
and coherently when the framework has 
been prepared. Since this is a public rela- 
tions job as well as a record of account, 
both official viewpoints are required for a 
balanced production. More banks are also 
following the practice of having the heads 
of each department report activities and 
plans, as the basis for the overall picture. 
An excellent example is the report of Land 
Title Bank & Trust Company of Philadel- 
phia, with signed paragraphs by the head 
of each major department. 


DISTRIBUTION TO INTERESTED PARTIES 
IDE distribution for bank reports 
\\ should depend on whether the report 
can be considered interesting and construc- 
tive, or merely a source of “inadequate 
confusion.” The report which does not re- 
flect credit on the bank and its people, and 
show their relationship to the interests of 
the potential readers had best be recited 
orally at a vacant stockholders’ meeting. 
A well-rounded annual report should 
have matters of interest, and be sent to 
most or all of the following groups: 


1. Potential and certain past stockholders 
. Employees 
. Local newspapers and trade press 


-— WwW WH 


. Certain customers 

. Local financial officials and legislators 
Educators 

. Correspondent banks 


aonn on 


. Estate attorneys, accountants and life 
underwriters 

9. Community leaders, including church, 

service and discussion club officials 


10. Local brokers 





REPORTING TO’ MANY PUBLICS 


NTEREST in bank stock as an invest- 

ment certainly needs to be stimulated, 
which an informative report can do among 
potential as well as present stockholders 
and brokers. All employees, as members of 
the bank team and the ones who meet more 
of the public at the bank, at home and at 
social or civic gatherings, should get the 
report, preferably at the bank rather than 
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mailed to their homes. An excellent follow- 
through is to have a top officer present the 
purposes and highlights at a meeting where 
he also invites employees to see him on 
subsequent questions. Pictured is the presi- 
dent of Citizens & Southern National Bank 
of Atlanta discussing the annual report. 


The publicity value of distribution to 
the press, and to correspondent banks, is 
obvious. Rather than send the large number 
of copies it would take for every customer, 
certain types (such as business accounts) 
might be selected and for others a return 
card offering copy can be enclosed with 
monthly statements. 

A letter from the president should usu- 
ally accompany mailed reports, and it is 
desirable to note topics of special interest 
to the groups addressed. This is especially 
important for municipal officials and legis- 
lators, and community and business lead- 
ers. Trust functions should be referred to 
in addressing attorneys, life underwriters 
and accountants. 

A very recent development in further 
dissemination of the year’s highlights of 
banking operations is the use of newspaper 
advertisements in which either the state- 
ment items are interpreted in lay language, 
or, better yet, with comments on the human 
assets. Notable is the copy of Manufac- 
turers Trust Company of New York and 


Northwestern National Bank of Minne- 
apolis, in which pictures of customer, staff 
or family groups enliven the appearance, 
with interpretive caption paragraphs. Other 
humanized ads are those of the Schenectady 
and Holyoke Savings Banks, Fidelity-Phil- 
adelphia and Worcester County (Mass.) 
trust companies, which explain the mean- 
ing behind the figures. Wachovia Bank & 
Trust Co. of Winston-Salem is one of sev- 
eral presenting highlights of bank and 
trust activities in their “house” magazine 
for employees. 


CORRECTIONS, PLEASE 


HILE correction of popular delusions 
\\ about banking is never a one-shot job, 
much good can be done through a report 
which emphasizes, for example, that small 
accounts are welcome, that top officers do 
not receive movie salaries nor staff a mere 
subsistence rate. Some figures on median 
account sizes can offset the impression 
from the millionaire totals that banking is 
for the few. Few people realize that banks 
are owned by many people and institu- 
tions. Bank stockholders should be person- 
alized by data and illustrations such as 
those used by many corporations, like Bor- 
dens, General Motors, etc. 
One of the basic misconceptions, that 
bankers are always high-hat and cold, can 
be mitigated by the general tone of the 


“You are the bank” is the philosophy of staff meetings like this. Here President Lane presents an analysis 
of the year’s operations, ontlines organization, explains employee benefits. Questions, pertinent and im- 
pertinent, are answered seriously or gleefully, in a spirit of teamwork. 
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Suppose somebody asked... ARE YOU 
A CAPITALIST ? 


f you themh the euswer it mo”... teak agasa! 





Trust Co. of Pittsburgh, now Mellon 


From Union 
National Bank & Trust Co. 





report, particularly by the foreward, de- 
scription of staff activities in and out of 
the bank, and photographs or thumbnail 
biographical sketches of management. 


The reproduction of an advertisement or 
two has been used effectively to illustrate 
a point of policy, a contribution to the 
community development or advantages of 
a useful service. One of the most timely of 
these is reproduced above: 


A report, like any other form of expres- 
sion, acts as a mirror or window in which 
can be seen the true picture of the people, 
the operations, the services or products and 
the benefits. Excellent reports are being 
made by a growing number of banks and 
serve as one more means by which the out- 
side world may distinguish between the 
progressive and regressive institutions in 
their community. 


Banks producing particularly effective 
reports, as to content, general layout or 
reader appeal, in addition to those already 
noted, include: 

Colonial Trust Co. of Waterbury, Conn. 

First National Bank of Palm Beach, Fla. 

Merchandise National Bank, Chicago, IIl. 

National Bank & Trust Co., South Bend, 

Ind. 

Bankers Trust Co. of Detroit, Mich. 

Detroit Trust Co., Detroit, Mich. 





First Bank Stock Corp., 
Minn. 

Bankers Trust Co. of New York 
Lincoln Rochester Trust Co., Rochester, 
ae. * 

Fifth Third Union Trust Co., Cincinnati, 
Ohio 

Central National Bank, Cleveland, Ohio 
First National Bank & Trust Co., Tulsa, 


Minneapolis, 


Okla. 

United States National Bank, Portland, 
Oregon 

Mercentile National Bank of Dallas, 
Texas 


First National Bank in Houston, Texas 
First National Exchange Bank, Roanoke, 
Va. 
Seattle-First 
Wash. 


National Bank, Seattle, 


(Editor’s note: The January issue will 


‘contain a study of annual reports, fea- 


turing the variety of attractive methods 
and data by which Trust Services are 
being presented. Illustrations and new 
text will expand the points covered in 
previous reports in the “Trust Year in 
Review” series in April, May and July 
issues of 1947.) 





“Financial World” Oscars 


A BRONZE “OSCAR OF INDUSTRY” TROPHY was 
awarded to the American Security & Trust Co., 
Washington, D. C., for the best annual report 
of trust companies published in 1947. Girard 
Trust Co. of Philadelphia won second prize, 
and Detroit Trust Co. received third prize. 
Each year Financial World, under the direc- 
tion of vice president Weston Smith, reviews 
over 4,000 corporation annual reports and 
makes awards for the best of 100 clasisfications 
of businesses. At this year’s dinner, held at 
the Hotel Pennsylvania in New York on Octo- 
ber 21, the “grand oscar of industry,” for the 
best of all reports, was awarded to the Mar- 
quette Cement Manufacturing Co. of Chicago. 
In the national bank group, Northwest Ban- 
corporation of Minneapolis was first, Chase 
National Bank of New York was second, and 
First National Bank & Trust Co., Tulsa, third. 





THE A. W. MELLON Educational and Charitable 
Trust’s gift of $13,600,000 was accepted by the 
University of Pittsburgh for the establishment 
of an industrial and occupational health center. 
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IMPROVING TRUST OPERATIONS 


Fruits of Cooperation between Supervisors and Bankers 


L. K. ELMORE 
Deputy Bank Commissioner of Connecticut 


ANK supervision is a co-operative ven- 

ture in good management; the goal be- 
ing good bank management and limited su- 
pervision working in concert. There are 
many facets to this venture but for the 
purposes of this discussion, we will con- 
fine ourselves to co-operative meetings be- 
tween supervisors and bankers. As the 
greatest strides along these lines have been 
taken in the corporate fiduciary field, we 
will further confine this factual recounting 
of actual developments to that field. 

The first organized effort in this line that 
has come to my attention was in 1945 
under the auspices of the Committee on 
Trust Department Operations of the Trust 
Company Section, Pennsylvania Bankers 
Association, and the Federal Reserve Bank 
of Philadelphia, where the meeting was 
held. The expressed purpose of this round- 
table discussion* on specific trust operation 
questions, which was attended by practic- 
ing trustmen, representatives of the Penn- 
sylvania Banking Department, the Federal 
Reserve Bank of the District, the Federal 
Deposit Insurance Corporation and the Na- 
tional Bank Examiners, “to uncover soft 
spots in trust operation throughout the 
area and to further discover how our Trust 
Operations Committee could lend a hand in 
raising the standard of trust operation.” 
That results were good is shown by the 
following comment in the 1945 Report of 
Proceedngs of the Section’s Mid-Winter 
Trust Conference: “The round-table discus- 
sion was lengthy, intensive and refreshing. 
The Trust Examiners present were ready, 
able and willing to lend a hand with points 
of view and objectives that would inescap- 
ably result in good trust management.” 


A.B.A. DEVELOPMENTS 
LSO in 1945, the ubiquitous Gilbert T. 
Stephenson, Trust Research Director 


From address before 47th Annual Meeting, National 
Association of Supervisors of State Banks, Louisville, 
September 22. 

*And a similar meeting in the Pittsburgh District. 
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of the Graduate School of Banking at Rut- 
gers University, conducted a series of 
twelve conferences, one in each Federal 
Reserve District, with representatives of 
state and federal supervisory authorities 
and with the Federal Reserve Bank of the 
District as host in each case. A comprehen- 
sive digest of the proceedings, prepared by 
Mr. Stephenson, contained a wealth of in- 
formation and suggestions for action by 
the banks themselves, local or state trust 
associations, the Trust Division of the 
American Bankers Association, state legis- 
latures, State Banking Departments, and 
the Board of Governors of the Federal Re- 
serve System. : 


Mr. Stephenson is currently preparing 
another series of such conferences with the 
probable inclusion of representative trust- 
men. It is hoped and urged that every state 
supervisor will co-operate and participate. 


In 1946, the American Bankers Associa- 
tion appointed a sub-committee on super- 
visory matters, composed of Carl Fenninger, 
James Allison, and Evans Woollen, Jr., past 
presidents of the Trust Division, and Merle 
Selecman, Secretary of the American Bank- 
ers Association. Mr. Allison met with the 
Executive Committee of the National As- 
sociation of Supervisors of State Banks 
and representatives of Federal supervisory 
agencies, and submitted a proposal for 
committee action. As a result, each super- 
visory agency appointed a representative to 
work in liaison with the sub-committee. 
This group met in Washington on October 
24, 1946, and engaged in comprehensive 
discussion of general policies and methods 
of approach. Four of the suggestions made 
by Gilbert Stephenson in his digest were 
considered most important for the super- 
visors to support: 


(1) Work out suggested forms and pro- 
cedures for internal audit and checking 
performance especially adapted to 
needs of small trust departments. 





(2) Work ovt suggested agenda, procedures, 
and m:autes of trust committees for 
both administration and investment re- 
views of trust accounts. 


(3) Prepare a simple form of trust docket 
especially designed for small trust de- 
partments. 


(4) Work out suggested procedure for in- 
specting and recording inspection of 
real property in trust accounts. 


The A.B.A. Committee on Supervisory Mat- 
ters and the Committee on Trust Opera- 
tions have been working on some of these 
suggestions in liaison with the appointed 
representatives of the various supervisory 
agencies and progress is being made. 


CONNECTICUT’S EXPERIENCE 


N May 13, 1947, in addressing the an- 

nual Connecticut Trust Conference, I 
reviewed these co-operative developments 
and pointed out the desirability of joint 
conferences. Last fall, the Trust Commit- 
tee of the Connecticut Bankers Association 
decided to sponsor a joint meeting between 
supervisors and trustmen and invited me 
to attend an organization meeting. A 
lengthy discussion was held on the approach 
to the problem and the modus operandi. 
The merits of a small meeting, with ease 
of group discussion, and of a large meeting, 
with more adequate coverage, were thor- 
oughly reviewed. Connecticut being a com- 
pact state, it was decided that maximum 
results could be obtained by having a state- 
wide, full-day meeting to get as large and 
widespread representation as possible, with 
particular emphasis on the medium size 
trust departments. By common consent, the 
stated purpose of the meeting was to dis- 
cuss various phases of trust operation with 
an eye toward improvement and to foster 
better understanding between trustmen and 
supervisors. Among the most important 
things considered by the committee on ar- 
rangements were: 


(1) The number and choice of subjects for 
discussion ; 


(2) The choice of trustmen for leaders of 
the various discussions, giving thought 
to knowledge of the subject and facility 
of presentation ; 


(3) The program arrangement and the 
stimulation of interest in the meeting. 


FORMAT OF MEETING 


N order to accomplish the purposes of 
the meeting, it was decided to divide it 
into two separate and distinct sections: 


(1) Discussion of specific trust subjects 
under the leadership of designated Con- 
necticut trustmen, with the Chairman of 
the C.B.A. Trust Committee acting as 
chairman. The following subjects were 
chosen: 

(1) Responsibilities and Duties of Direc- 

tors in Trust Operations 

(2) Holding Stock of Own Bank in Trust 

Accounts 
(a) Purchase 
(b) Stock Increase 
(c) Inherited Stock 
(3) Problems of a Small Trust Department 
(4) Cost Accounting in Trust Departments 
— Need for Uniformity 

(5) Personnel Relations — Training Pro- 

grams 

(6) Procedure in Proper Trust Investment 

Supervision 


Each leader was to present a prepared 
statement on his subject and then open 
it up for floor discussion. It was the purpose 
to have certain questions planted on each 
subject in order to stimulate discussion. 
Experience showed, however, that we 
should have carried this a little farther than 
we did. 


(2) A general discussion period of about 
two hours in the afternoon on trust exam- 
ining policies and procedures in order to 
afford the trustmen an opportunity to pre- 
sent criticisms and to obtain information 
on matters relating to trust examining pro- 
cedure concerning which they are in doubt. 

The timing of the publicity for such a 
meeting is, of course, of paramount import- 
ance. About three weeks before the sched- 
uled date, April 7, the C.B:A. sent to its 
membership a carefully’ prepared letter an- 
nouncing the meeting, outlining its purposes 
and scope and listing the program. This 
was followed in a day or two by a some- 
what similar letter from the Bank Com- 
missioner to all trust companies, both state 
and national, endorsing the program. 


The response from both bankers and su- 
pervisors was most gratifying. Thirty-four 
of the forty state banks and trust companies 
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having trust departments had one or more 
representatives present, and nineteen na- 
tional banks were represented. Seventeen 
bank supervisors attended the meeting, in- 
cluding representatives of the three Federal 
supervisory agencies from Washington, 
New York and Boston. Also present were 
Mr. Allison and Mr. Selecman, represent- 
ing the A.B.A. Trust Division. The total 
attendance at the meeting was 138. 


RESULTS OF CONFERENCE 


HE progress and results of the confer- 
j po were as gratifying as the attend- 
ance. Participation in the discussion on the 
specific trust questions could have been a 
little wider, particularly among the super- 
visors, for maximum results, but time was 
limited. Free floor discussion is largely a 
matter of organization, that is, the subject 
matter should be of general interest and 
a number of provocative questions and 
comments on each subject planted with 
carefully chosen men from various parts of 
the state. 


The free-for-all discussion in the after- 
noon on examining policies and procedure 
was highly effective and there was no lack 
of participation from the floor. The discus- 
sion was focused upon a suggested pattern 
for examiner’s report of examination of a 
trust department which was prepared by 
F. G. Hall, vice-president of the Bridge- 
port-City Trust Company, after consulta- 
tion with the directors on the Trust Com- 
mittee of that bank. Phases of the subject 
that engendered lively discussion were: 


. Presentation of examiner’’s comments 


. Should an examiner make favorable 
comments 


3. Treatment of overdrafts 


4. Question of long delayed settlement 
of decedent’s estates 


5. Treatment and presentation of excep- 
tions found by the examiner 


. How far should the examiner go in 
questioning trust investments 


It was universally agreed that the results 
of the whole conference were highly con- 
structive. In our own department, we have 
eliminated a number of purely detail 
schedules from our trust department re- 
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port of examination, rearranged others and 
have somewhat altered our approach in 
connection with the presentation of exam- 
iner’s comments, all as a result of ideas 
received at the joint conference. 


The surface has just been scratched; the 
effort. is still a pioneering one. There are 
many ramifications of the subject and 
many possible variations of procedure. 
This presents a challenge to the supervisors 
involving initiative, organization, and un- 
derstanding. One thing that has to be care- 
fully guarded against is smugness and 
narrowness on the part of the supervisor. 
Co-operative meetings between supervisors 
and bankers have to be approached open 
mindedly to be effective, with the willing- 
ness and ability on the part of the examiner 
if the facts presented warrant it, to recog- 
nize and accept constructive suggestions 
and modify opinions taken long ago and ce- 
mented solely by time. : 


Banking System Grows Stronger 


SUBSTANTIAL INCREASES in total bank cap- 
ital, and surplus and undivided profits show 
greater strength in the banking system accord- 
ing to the Final 1948 Edition of the Rand Mc- 
Nally Bankers Directory, which reports a total 
of $12,512,931,000 in capital funds. In this 
145 Edition of the Blue Book, total deposits 
are reported as $157,000,502,000. Thus, there 
is a dollar of bank funds for every $13 of de- 
posits. 


Holding in U. S. Government Securities de- 
clined during the six month period from $81,- 
623,083,000, at the close of last year, to 
$76,541,169,000 on June 30, 1948. This sig- 
nificant change of $5,081,914,000 represents the 
second largest decrease in holdings in the past 
12 years. 


During the same period investments in 
“Other Securities” and “Loans and Discounts” 
showed sizable gains as banks continued to take 
advantage of sound investment opportunities. 
Reported totals for holdings of other than Gov- 
ernment Securities were $11,058,721,000 as 
compared with $10,608,572,000 in 1947. Loans 
and Discounts were $45,694,362,000 against 
$43,660,329,000 for December 30, 1947. 


MILWAUKEE LIFE INSURANCE AND TRUST COUN- 
CIL at its October 8th meeting heard John Vis- 
ser, attorney for the Old Line Life Insurance 
Company, discuss “Recent Developments in the 
Insurance Industry.” 





PERSONNEL CHANGES in TRUST INSTITUTIONS 


CALIFORNIA 


Los Angeles—John R. Christie has resigned 
as vice president in charge of advertising and 
public relations of CITIZENS NATIONAL TRUST 
& Savincs BANK to become vice president of 
Buchanan & Co., advertising agency. 

San Francisco—Martin J. O’Dea was ap- 
pointed assistant trust officer of HIBERNIA 
BANK. 

San Francisco—CROCKER FIRST 
BANK (See Portland, Ore.). 


NATIONAL 


CONNECTICUT 


Middletown—CENTRAL NATIONAL BANK & 
Trust Co. elected Raymond H. Jones an as- 
sistant trust officer. 


FLORIDA 

Miami — Philip 
Livingston has 
been appointed 
trust officer, in 
addition to vice 
president and sec- 
retary, at SECUR- 
ITy TRUST Co. Be- 
fore joining the 
Company last 
year, Mr. Living- 
ston was’ with 
Central Hanover 
Bank & Trust Co., 
New York, where 
he started in trust 
work in 1932. He 
is a descendant of Philip Livingston, signer of 
the Declaration of Independence. 


PHILIP LIVINGSTON 


GEORGIA 


Augusta—Mur- 
phy M. Holloway, 
Jr., was elected 
trust officer of the 
NATIONAL Ex- 
CHANGE BANK. 
Holder of Arts 
and Law degrees 
from Emory Uni- 
versity, Mr. Hol- 
loway formerly 
was with the 
trust departments 
of the First Na- 
tional Bank & 
Trust Co., Macon, 

MURPHY M. HOLLOWAY, Jr. and the Trust 
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Company of Georgia, Atlanta. He is a member 
of the bar in Maryland and Georgia, and 
served four years with the U. S. Navy, being 
separated as Lieutenant. 


ILLINOIS 


Chicago—Three appointments at CHICAGO 
TITLE & TRUST Co. were: William L. Blake as 
assistant vice president in the public relations 
division; A. J. Baber and E. C. King as as- 
sistant trust officers. 


Chicago—On October 1st Lloyd H. Geil re- 
signed as second vice president and manager 
of public relations of NORTHERN TRUST Co., to 
become director of public relations of National 
Dairy Council in the same city. 


Danville—FiIrst NATIONAL BANK elected M. 
B. Stine a vice president and director in addi- 
tion to his present position as trust officer, 
succeeding the late William J. Ramm. 


LOUISIANA 


Bogalusa—R. R. Rester has been elected exe- 
cutive vice president and trust officer of FIRST 
STATE BANK & TRuST Co. 


MASSACHUSETTS 


Quincy—GRANITE TRUST Co. made the fol- 
lowing promotions: William J. Griffin, to vice 
president and trust officer; Robert L. Blair to 
assistant vice president (succeeding Loy J. 
Bowen who resigned); Nathaniel G. Wether- 
bee to assistant trust officer. 


MISSOURI 


Kansas City — Jo Zach Miller III, retired 
October 1st as vice president of the COMMERCE 
Trust Co., but will remain a director, carrying 
on a connection dating back to 1914. Mr. Miller 
was a colonel in the military intelligence ser- 
vice of the general staff from May 1942 to 
September 1945, and .received the Legion of 
Merit medal. 


NEW JERSEY 


Camden—Evander G. MacRae has been ap- 
pointed assistant to president Robert J. Kies- 
ling at CAMDEN TRUST Co., and will represent 
him in public relations matters and manage- 
ment of the new business department. Mr. 
MacRae recently was with the local law firm 
of Drenk & Walton. He is an alumnus of the 
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University of Pittsburgh and the law school 
of Syracuse University. 


Plainfield — De- 
Witt Hubbell re- 
tired October 19th 
as president of 
PLAINFIELD TRUST 
Co., after serving 
as an officer of 
the Company for 
SS years. 2. 
Douglas Davis, 
executive vice 
president, suc- 
ceeds him as pres- 
ident. Mr. Davis 
is a former pres- 
ident of the New 
Jersey Bankers 
Association, State vice president of the Trust 
Division of American Bankers Association, and 
has just completed a three year term as mem- 
ber of the executive council of that Association. 
He has served as chairman of the Committee 
on State Legislation of the New Jersey Bank- 
ers Association, and recently was appointed a 
director of the George Lamonte Co. 


H. DOUGLAS DAVIS 


Other advancements in the trust department 
were: John V. Trumpore elected vice president 
in charge of the department; F. Earl Bach 
(former assistant trust officer) elected vice 
president in charge of securities; and G. Max- 
well R. Morse and Clarence Johnson promoted 
to trust officers. 


Trenton—TRENTON BANKING Co. elected 
Sydney G. Stevens executive vice president. A 
graduate of Princeton University, in 1933 Mr. 
Stevens became associated with the trust de- 
partment of Commercial National Bank, New 
York City, and in 1946 was appointed assistant 
vice president in the trust department of the 
Bank of The Manhattan Co. During World 
War II Mr. Stevens sezved as Major in the 
Finance Division of the Army. 


NEW YORK 


New York—H. C. Burrowes, formerly a trust 
officer, has been named assistant vice president 
of BANKERS TRUST Co. 


Owego—Arthur H. Hodge has become an as- 
sistant cashier of the First NATIONAL BANK, 


having formerly been teller and assistant trust 
officer. 


OKLAHOMA 


Oklahoma City—Charles P. Stuart, vice pres- 
ident and trust officer of FIDELITY NATIONAL 
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BANK, has been elected president to succeed 
his brother, R. C. Stuart, who retired as pres- 
ident but remains a director. 


OREGON 


Portland—Harold L. Phillips became vice 
president in the security investment depart- 
ment of the First NATIONAL BANK, having re- 
signed from Crocker First National Bank of 
San Francisco. 


PENNSYLVANIA 


Pittsburgh—Former assistant vice presidents 
of the trust department of MELLON NATIONAL 
BANK & Trust Co., Clifford L. Potter and 
Milton C. Smith were promoted to vice pres- 
idents. Other appointments were: John L. 
Propst, trust officer, and L. Van Leer Brown, 
Jr., Cleveland D. Rea and Carl W. Slack, as- 
sistant trust officers. Assistant vice presidents 
in the trust department are: Jerome P. Cor- 
coran, Richard G. Miller, J. L. Dawson Painter. 


TEXAS 


Dallas—Marshall S. Cloyd, advertising and 
public relations director of First NATIONAL 
BANK, has been made vice president. In the 
new business department, Saxon S. Snow and 
Farris Campbell, Jr., were made assistant vice 
presidents. 


Fiduciary Association Elections 
Dallas Estate Council: 
Chairman: R. R. Davenport, Southwestern 
Life Ins. Co. 


Vice Chm.: C. H. Caddenhead, Haskins & 
Sells, Magnolia Bldg. 


Secy-Treas.: J. H. Warner, Republic Nation- 
al Bank of Dallas. 


Corporate Fiduciaries Association of Minne- 
sota: see page 452. 
Corporate Fiduciaries Association of St. Louis: 


President: Theodore W. Johnson, Mercantile- 
Commerce Bank & Trust Co. 


lst V.P.: Leroy A. Ozment, St. Louis Union 
Trust Co. 


2nd V.P.: John C. Flotte, Bremen Bank & 
Trust Co. 


Secretary: David H. Morey, Boatmen’s Na- 
tional Bank 


Treasurer: Edward C. Rose, Mississippi Val- 
ley Trust Co. 


Trust Committee, Ohio Bankers Assn.: 


Chairman: W. H. Fram (reelected), Union 
Savings & Trust Co., Warren. 





Trust Institution Briefs 


Los Angeles, Cal.—C. J. Fuglaar, treasurer 
of CALIFORNIA TRUST Co., has completed 25 
years of service with the institution. Mr. Fug- 
laar joined the trust company as accountant 
in 1923. 


Chicago, I1l—At a party given October 19 
at the Palmer House, 639 CONTINENTAL ILLI- 
NOIS BANK “old-timers” were feted upon hav- 
ing been associated with the bank 25 years or 
more. The bank’s veteran employees and pen- 
sioners total 845. 


Sioux City, Iowa — B. M. Wheelock, vice 
president of SECURITY NATIONAL BANK, has 
been elected state vice president of the Trust 
Division of the American Bankers Association. 


Minneapolis, Minn.—At the October meeting 
of the Corporate Fiduciaries Association of 
Minnesota, the following officers were elected: 
President: Lee A. Short, First National Bank 
of Minneapolis; Vice Presidents: Sam W. 
Campbell, Marquette National Bank, and N. 
J. Whitney, Minnesota Trust Co.; Secretary- 
Treasurer: Robert E. Towey, Midland National 
Bank. Edward W. Spring, First Trust Co. of 
St. Paul, was named chairman of the executive 
committee. 


New York, N. Y.—N. Baxter Jackson, chair- 
man of CHEMICAL BANK & TRUST CO., was 
host at a dinner of the Quarter Century Club 
of the Bank, which has a membership of 201, 
45 of whom have been retired. Miss Edith A. 
Adams was elected president of the club to 
succeed Emil J. Horn. 


Bank Mergers 


Boston, Mass.—The consolidation of the Na- 
tional Rockland Bank and the Webster & Atlas 
National Bank under the name of ROCKLAND- 
ATLAS NATIONAL BANK was approved unani- 
mously by stockholders of both banks. Ap- 
proval was received from the Comptroller of 
the Currency and the consolidation became 
effective as of the close of business October 
15. See October issue, at page 358, for prior 
report. 

Detroit, Mich. — Stockholders of Bankers 
Trust Co. and of Equitable Trust Co. ap- 
proved by an overwhelming vote the merger 
reported prospectively in the October issue, 
page 358, effective as of November 30, under 
the name of BANKERS EQUITABLE TRUST Co. 


Jackson, Miss. — Jackson State National 
Bank and the Capital National Bank merged 
on October 27, under the name of First Na- 
TIONAL BANK. J. T. Brown will be president; 
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L. W. Gaddis, chairman of the board; R. L. 
Hagaman, Jr., vice president and trust officer. 
Stockholders’ ratification of the merger is ex- 
pected to take place in January. 


Paterson, N. J.—As reported in last month’s 
issue, consolidation of the First Paterson Na- 
tional Bank & Trust Co. and the Second Na- 
tional Bank, under the name of First NATION- 
AL BANK & TrRusT Co., has been approved. In 
addition to officers noted at page 358, Albert 
S. Currie is trust officer; Archie Adams and 
Hugh M. Masterson are assistant trust officers, 
retaining previous positions. 


Pittsburgh, Pa.—MELLON NATIONAL BANK & 
TRUST Co. has made plans to take over the 
Citizens National Bank of Washington and 
the First National Bank of Latrobe. 


Charleston, West Va. — On November 18, 
stockholders will vote on an agreement for the 
merger of CENTRAL TRUST Co. with KANAWHA 
VALLEY BANK. All assets and liabilities of the 
trust company will be transferred to the bank, 
which will continue as the surviving corpora- 
tion. Organized in 1867, the Kanawha Valley 
Bank is the oldest banking institution in the 
county. Central Trust Co., organized in 1931, 
has been its trust affiliate. 


In Memoriam 


ELWYN EVANS, president of WILMINGTON 
(Del.) Trust Co., died while en route to attend 
the American Bankers Association convention 
in Detroit. Before becoming president (in 1942) 
Mr. Evans had been a vice president in the 
trust department and:head of the legal de- 
partment, and executive vice president. 


ROLLIN B. FISHER, vice president and trust 
specialist of both the First NATIONAL BANK 
and OLD CoLony TRusT Co., Boston, with which 
he had been associated nearly 50 years. 


STEPHEN M. Foster, economic adviser of 
New York Life Insurance Co. since February 
1941, and before that economist for ten years 
with City BANK FARMERS TRUST Co., and a 
widely known speaker and writer on economic 
subjects. 


JOHN M. MILLER, JR., chairman of the board 
of First NATIONAL BANK of Richmond, prom- 
inent banker and industrialist who had been 
engaged in banking in Virginia since 1883. 


CALLENDAR SUPLEE SMYTH, former vice pres- 
ident and assistant trust officer of the German- 
town Trust Co. which is now merged into the 
PENNSYLVANIA COMPANY FOR BANKING & 
TRusTs, in Philadelphia. 
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CURRENT FEDERAL 


TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


INCOME TAX 


Inheritance taxes paid by trustees for bene- 
ficiaries pursuant to agreement are deductible. 
Two testamentary trusts were established for 
benefit of testator’s two children. Upon death 
of testator, his executors and trustees paid the 
beneficiaries’ share of transfer inheritance tax 
due State of Pennsylvania, pursuant to terms 
of an agreement with beneficiaries. This agree- 
ment provided that trustees could retain ten 
per cent of each emi-annual payment of in- 
come due beneficiaries, and apply same to the 
payment of balance of transfer inheritance 
taxes until whole amount advanced by execu- 
tors for tax had been repaid in full. A deduc- 
tion was taken by trustees for the amounts so 
withheld, as constituting income currently dis- 
tributable. Commissioner disallowed deduction. 


HELD: Trustees entitled to deduction under 
162 (b) of the Internal Revenue Code. Admit- 
tedly, the money withheld would have been 
distributed to beneficiaries for taxable years in 
question, were it not for the agreement provid- 
ing for the repayment of State tax obligation. 
Amounts thus withheld must be regarded as 
having actually been paid to beneficiaries and, 
in turn, paid back to them by the trustees. 
Trustees Common Stock John Wanamaker v. 
Comm., 11 T.C. No. 48, Sept. 27. 


Income of trust for benefit of creditors re- 
portable by grantor. Taxpayer created a trust 
for purpose of making provision for his cred- 
itors. Trust agreement further provided that so 
long as any obligation of donor to any one or 
more of creditors remained unpaid, no altera- 
tion or amendment could be made without 
written consent of each of the unpaid creditors. 
For year 1944, net income of trust, amounting 
to $11,240 was reported, and a tax paid there- 
on, by fiduciary. Commissioner determined that 
income should have been reported by the 
grantor. 

HELD: Income taxable to grantor. Under 
the provisions of trust agreement income of 
trust was specifically to be paid to grantor’s 
creditors in reduction of his indebtedness to 
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them. Obviously, payments were for the benefit 
of the taxpayer, and constituted income to 
him. McLane v. Comm., T.C. Memo., Sept. 14. 


Assignment of partnership interest in trust 
for children ineffective. Two partners, engaged 
in the retail furniture business, created separ- 
ate irrevocable trusts for benefit of their chil- 
dren. Each partner named himself as trustee 
of trust for his children and transferred to 
each trust a percentage of his interest in the 
business. Thereafter the partnership income 
that was credited to each trust was reported, 
for income tax purposes, by each trust. Com- 
missioner determined that the partnership in- 
come thus credited to the trusts was taxable 
to the grantors. 


HELD: Partnership interests of children 
which were held in trust for their benefit were 
not entitled to recognition for tax purposes. 
Under trust agreements, the grantors had such 
residual powers of management, control and 
benefit that they must be treated as the virtual 
owners. It was they, and not the children, 
nor the trusts themselves, who made capital 
contributions to partnership. Neither children, 
nor trustees as such, performed any services 
for partnership. Schaeffer v. Comm., T.C. 
Memo., Sept. 13. 


Capital losses deducted from trust income. 
Trust was created for benefit of grantor’s two 


children. In 1933, daughter died, and son 
thereafter became sole beneficiary. Trust in- 
strument contained language which read: “In 
the event that a dispute should arise as to what 
is corpus or income of the said trust proper- 
ties, I direct that all realized capital gains 
be treated as income. In all other particulars, 
the said Trustee and/or Trustees are vested 
with absolute and uncontrolled discretion and 
power ... to determine what should consti- 
tute principal of said trust or the gross income 
therefrom... .” During 1941, trust had income 
of $12,153 and net long-term capital loss of 
$4,538. Loss was deducted by beneficiary from 
the trust income currently distributable to him. 
Commissioner contended that loss should be 
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charged to corpus and hence was not deduct- 
ible from income. 


HELD: Deduction allowed. Where capital 
losses are charged to corpus, they may not be 
deducted from trust income taxable to the 
beneficiary. On the other hand, if they are 
charged to income, the beneficiary is not to 
be taxed. In this instance, there was nothing 
to indicate that the losses were charged to 
principal; the return merely showing that in 
the computation of fiduciary income, certain 
capital losses were deducted from other in- 
come. Koepfli v. Comm., 11 T.C. No. 47, 
Sept. 23. 


Girt TAX 


Payments pursuant to divorce settlement 
not gifts. While divorce suit was pending, 
spouses through their attorneys entered into 
a formal agreement which provided that in 
consideration of a relinquishment of her mar- 
ital rights, wife could receive certain monthly 
payments for the support of herself and chil- 
dren for a period of twelve years. Wife had pre- 
viously demanded share in trust created for 
husband’s benefit, but compromised such de- 
mand when husband agreed to continue the 
monthly payments even if she remarried. 
Agreement was ratified, approved and con- 
firmed by the Court’s decree in 1943, which 
granted the divorce and ordered each party to 
perform his or her obligation under agreement. 
Wife remarried in 1947. Commissioner recog- 
nized that part of the payments were in pay- 
ment of certain obligations imposed on the 
taxpayer, but considered the sums payable 
after remarriage as not an obligation and 
hence a gift, subject to gift tax. 


HELD: Monthly payments to be made to 
wife if she remarried did not constitute gifts. 
Agreement was supported by full and adequate 
consideration, namely release of her marital 
rights. Negotiations preceding agreement were 
somewhat protracted and acrimonious, and 
were conducted at arm’s length through at- 
torneys, under circumstances that indicated an 
absence of any donative intent. Had a lump 
sum been paid to wife after entry of decree, 
remarriage would not have altered its character 
as a payment made in discharge of obligation 
of support, or in settlement of marital claims 
against the husband. 


Commissioner relied on E.T. 19, 1946-2C.B. 
166, to effect that transfers made in considera- 
tion of release of marital rights, except the 
right of maintenance and support, are not 
made for full and adequate consideration. 
Court held E.T. 19 invalid, insofar as it does 
not also except transfers made to settle present- 
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ly enforceable claims. McLean v. Comm., 11 
T.C., No. 66, Oct. 6. 


ESTATE TAX 


Community property transfer not in con- 
templation of death but half value includible 
in estate. Decedent, a resident of Texas, went 
to. New York in 1932 for the purpose of estab- 
lishing an irrevocable trust, principally for 
the benefit of his wife. Instead, a revocable 
trust was created at that time, consisting of 
community property of which the decedent’s 
interest amounted to $71,000. On December 31, 
1940, this trust was revoked and a new irre- 
vocable trust substituted, consisting of sub- 
stantially the same property. Decedent having 
died on June 17, 1941, Commissioner deter- 
mined that the transfer to the trust in Decem- 
ber 1940, was made in contemplation of death. 
Since it was made less than two years prior to 
death, the statutory presumption applied. Com- 
missioner also contended, in the alternative, 
that it was a transfer “under which decedent 
has retained for a period which does not, in 
fact, end before his death, the right to the in- 
come from the property.” 


HELD: Transfer was not made in contem- 
plation of death, but one-half of the value of 
the property transferred was includible in de- 
cedent’s gross estate. Circumstances surround- 
ing transfer and bodily and mental condition 
of decedent convinced Tax Court that the mo- 
tives behind transfer were associated with life 
rather than death. However, because of fact 
that under Texas law, he was entitled to one- 
half of the income from the property, Court 
decided that one-half of the trust property 
should be included in the gross estate, in spite 
of the fact that trust instrument provided that 
it should be governed by the laws of State of 
New York. Estate of Ernest Hinds, 11 T.C. 
No. 44, Sept. 22. 


Specific legacy excluded in computing de 
duction for executor’s commissions. Decedent’s 
will provided a bequest to his daughters of 
“the share of capital stock that I have in Inter- 
boro Theatres, Inc., Popular Theatres, Inc., or 
any shares of stock or securities that I may 
receive from any successor corporation or cor- 
porations.” Decedent died in 1940, a resident of 
New York State. Executors reported the value 
of all this stock to be $49,906 and, based upon 
its inclusion in estate, claimed deduction for 
executor’s commissions of $10,802 in Federal 
estate tax return. Commissioner disallowed de- 
duction on ground that commissions had not 
yet been allowed, and that when allowed, value 
of the stock would not be included in the 
computations since it constituted a specific 
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legacy, and, under the laws of New York, 
should be excluded from the estate in com- 
puting commissions. 


HELD: Commissioner sustained. Under Sec- 
tion 285 of the Surrogate’s Court Act (N. Y.) 
the value of any “specific legacy” or devise 
must be excluded from the value of the estate 
for the purposes of computing the executor’s 
commissions. A “specific legacy,” as a rule, is 
a bequest of a specified part of the testator’s 
personal estate distinguished from all others 
of the same kind. Language of the will left 
no doubt that it was intention of testator to 
make a specific bequest. Where there are gifts 
of closely held stock, general rule prevails that 
unless there is a contrary intent the gifts are 
specific legacies. Est. of Werbelovsky v. Comm., 
11 T.C., No. 63, Sept. 30. 


PROPOSED INCOME TAX REGULATIONS 


Amendments to Federal Income Tax Regu- 
lations 111 have been propased to reflect the 
changes made by the 1948 Revenue Act. The 
principal amendments deal with split-income 
provisions of the new law and the reduction in 
the normal tax and surtax on individuals. 

An example is given of the operation of the 
split-income provision of 1948 Act. The effect 
of this provision is to reduce the tax payable 
by a husband and wife where a joint return 
is filed. In such a case, the net income of both 
spouses and the credits applicable against net 
income (such as exemptions and credit for 
dependents) is reduced by one half. The tenta- 
tive normal tax and surtax payable are then 
determined and the result is multiplied by two. 


Example 
Net Income . ses ace aS EES 
Less income reduced by one-half ._$4,100 
Exemptions ($1,200) reduced by 600 
Net taxable income _....___ 
Aggregate of tentative normal and 
| ES A 
Reduction in tax—$68 plus 12% 
LL 
Combined normal and surtax after 
Pome, ee Pe 
Twice the combined normal tax and 
surtax ($622.40 x 2) ___.$1,245 
(Figures to nearest dollar) 


$8,200 


$3,500 


622 


The proposed Regulations also contain il- 
lustrations on the tax reduction feature, a num- 
ber of technical amendments treating of the 
increased exemptions; the new exemption for 
the blind; the exemption of taxpayers who 
have reached the age of 65; and the filing of 
a joint return after death. 
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REVENUE BUREAU RULINGS 


Wife’s interest in Nevada community prop- 
erty ceases at death. Hermandez v. Becker, 54 
Fed. (2d) 542, held that the wife’s interest 
in New Mexico community property ceases on 
her death and is not subject to tax'in her 
estate. Because of the similarity of Nevada 
and New Mexico community property, in that 
in neither state has the wife any testamentary 
disposition over community property, it has 
been ruled that a wife’s interest in Nevada 
community property ceases upon her death and 
is not subject to tax in her estate. One-half 
of Nevada community property is subject to 
tax in the estate of a husband. Telegraph Rul- 
ing, Sept. 30. 


A DECLARATORY JUDGMENT has been obtained 
from an Iowa District Court by local attorneys 
which in effect restrains the Farmers National 
Bank of Webster City from soliciting legal 
business, particularly concerning estates and 
wills. The Court declared that a bank shall not 
employ a lawyer to supply legal services to 
others. A trust institution cannot draw wills 
or other legal documents or perform other ser- 
vices where such “acts by law are considered 
the practice of law.” 


Couns ancillary service for out-of- 
state banks and trust companies, with 
efficient handling of trust and estate mat- 
ters requiring special attention in Florida. 


When your customers visit this state, they 
will receive from us the same courteous, 
personal service that they are accustomed 
to receive from you. 


Security 
Trust Company 


Shoreland Building, Miami, Florida 
FIDUCIARY SERVICE ONLY 





NOTES ON CURRENT LITERATURE 


Books 


The Beneficiary in Life Insurance 


University of Pennsylvania Press, Philadelphia. pp 


250. $3.50. 

This volume compromises a series of coordin- 
ated lectures built around the position held by 
the beneficiary in life insurance. Among the 
lecture topics are Designation of the Bene- 
ficiary, Assignments of Life Insurance Policies, 
Rights of Creditors, Financial Aspects of Op- 
tional Settlements, Business Liquidation In- 


surance and Optional Settlements and Tax- - 


ation of Life Insurance Proceeds. 


How Tax Laws Make Giving to Charity 

Easy 

J. K. LASSER. Funk & Wagnalls Co., New York. 

pp 106. $3. 

The hard hit charities should find in this 
book a method of pointing out that contribu- 
tions actually cost less than appears at first 
blush. The mechanics of showing the low costs 
and the unusual procedures permitted by the 
tax laws appear in easy descriptions. Two chap- 
ters are devoted to gifts and contributions by 
estates and trusts. 


Social Meaning of Inheritance 


New York University Press, New York. 


This booklet contains the addresses given be- 
fore the first annual conference in April on 
the Social Meaning of Legal Concepts. (See 
May Trusts and Estates 408.) They make most 
interesting and informative reading. 


ARTICLES 


Management and Labor Look at Retire- 
ment Plans 


The Journal of Commerce, 28 pp. 


This special section contains twenty-three in- 
teresting articles on the viewpoints of various 
representatives of management and labor on 
retirement plans. Among these are Collective 
Bargaining on Social Security by Philip Mur- 
ray; Operation of Welfare Plans by Jonathan 
G. Sharp; Vesting of Pension Benefits at Death 
by Lambert M. Huppeler; Keeping Employees 
Informed and Interested by M. M. Denker, and 
Index of Revenue Bureau Rulings by Denis B. 
Maduro. 
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The Lesson of Guaranteed Mortgage Cer- 
tificates 


LOUIS S. POSNER. Harvard Business Review. Sept. 


In New York State the law prohibits the sale 
of guaranteed mortgage certificates as a re- 
sult of the debacle which took place in the 
early thirties. This has left a gap in our lend- 
ing-borrowing structure which is serious. The 
solution seems to lie in adequate legislation for 
the right kind of guaranteed mortgages 
through mortgage banks. The history of events 
leading up to the failure of guarantee mort- 
gages and the efforts on the part of the gov- 
ernment commissions and the judiciary to re- 
lieve the situation and salvage some of the sav- 
ings which had been sunk into them are ably 
set forth as lessons. 


The Philosophy: of Estate Planning 


STUART F. SMITH. Journal of the American Society 

of Chartered Life Underwriters, September. 

Advanced estate planning is an approach to 
the science of accumulation of property and the 
science of distribution of wealth. To make ad- 
vanced estate planning work requires the adop- 
tion of the philosophy of service, first, last and 
always. Approach the client with human under- 
standing and without thoughts of pay. 


Preparing for Federal Estate Tax Return 
JOHN E. WILLIAMS. Taxes, October. 


Preparation of the Federal estate tax re- 
turn can be simplified by assembling much 
of the information at the time of qualification. 
The cause of death, length of illness and sur- 
rounding facts of gifts should be acquired 
while memories are strong. Care should be 
taken that the attending physicians do not 
“build up a case” for the Revenue Department. 
Hospitalization, safe-deposit boxes, trust in- 
terests, real estate, life insurance and powers 
of appointment are among the subjects to be 
covered in the tax return and for which much 
information can be obtained early in the ad- 
ministration. 


Suggestions for Working with the New Es- 
tate Tax Provisions 


DAVID STOCK. Taxes, October. 


Two methods are outlined for determining 
the marital deduction bequest, with a prefer- 
ence for the one which establishes a ratio be- 
tween the marital and nonmarital division of 
the residuary estate. Whether the estate grows 
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or shrinks the ratio will remain the same. Pro- 
vision must also be made in the will that 
estate and inheritance taxes be paid out of the 
nonmarital portion so as to avoid a diminution 
of the marital bequest. A suggested form is 
set forth for the income provision of a trust 
which is to qualify for the marital deduction. 
The term “income” or “net income” payable to 
the wife may not be sufficient. Other treatment 
is given the accumulation of income, when per- 
mitted, and life insurance. 


Intermediate Accounting to Beneficiaries 


GILBERT T. STEPHENSON. The 
September. 


Trust Bulletin, 


Among trust institutions generally there is 
as much lack of uniformity in intermediate ac- 
counting to beneficiaries as an earlier study in 
Mr. Stephenson’s Studies in Trust Business 
showed there is in intermediate court account- 
ings. These accountings offer the beneficiary 
the privilege to raise questions or make objec- 
tions and thus give the trustee an opportunity 
to explain or correct errors before a loss re- 
sults. It further conveys to the beneficiary in- 
formation he desires and deserves. The formal 
account should be accompanied by an informal 
letter explaining and interpreting the account. 


Are You Missing Trust Business? 
ALBERT JOURNEAY. Banking, October. 


This is the first of two articles reporting the 
results of Mr. Journeay’s survey of the trust 
business and market in Rockford, Illinois, a 
city of 85,000, which might be indicative of the 
conditions throughout the country. The study 
is divided into four parts dealing with the 
trust prospects, bank employees, lawyers and 
a general statistical study of the trust market. 
This article is confined to the first two. 


Virtual Representation Under New York 

Statutes 

ae LEVY. N. Y. Law Journal, Sept. 20, 21, 22, 

While representation by a fiduciary is rec- 
ommended, representation by a party with an 
identity of interest is more economical and 
efficient. In revoking inter vivos trusts there 
is some authority for the representation of 
potential remaindermen by presumptive re- 
maindermen but the law is not sufficiently cer- 
tain to be relied upon without statutory clari- 
fication, according to the warning of the Law 
Xevision Commission. In compromising a will 
statutory requirements are that guardians 
represent unknown and _ unborn interests. 
Where constructions are concerned the common 
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law doctrine of virtual representation has not 
been incorporated in statutes but it has re- 
ceived consistent application by the courts. In 
accountings before the surrogates such repre- 
sentation has been repeatedly applied. Supreme 
Court accountings have statutory authorization 
for representation based upon membership in 
a class or relationship to a party. The author 
feels that the true criterion is identity of in- 
terest. 


Estate Planning in a Lawyer’s Office 


ALBERT HIRST. Journal of the American Society of 
Chartered Life Underwriters, September. 


In estate planning we try to look toward 

life rather than death; to organize the client’s 
business so that it may easily function during 
his lifetime and after he has survived his 
partner; to be reluctant and hesitant about 
gifts and trusts because he may need the prop- 
erty during his life; to suggest that plans be 
fortified by life insurance as a safe haven 
of refuge if other and often necessary risky 
ventures fail. 
AN ESTATE OF ABOUT $200,000 was left to Pas- 
quale Iarossi, a barber of Camden, N. J., by a 
man he had helped find a job and whom he 
had staked with $40 in 1904. 
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Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


COLORADO: Hubert D. Henry—Attorney & Counselor at Law, Denver 
DELAWARE: Robert C. Barab—Attorney-at-Law, Wilmington 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

NEW JERSEY: Samuel J. Foosaner—Counsellor-at-Law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-Law, New York City 

PENN.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 


Digests of cases from NEBRASKA and WASHINGTON were reported 
by members of the staff. 


The complete roster of contributing legal editors appears in January and July. 


ACCOUNTING — Court — Action Against 
Representative of Deceased Fiduciary 
Barred by Statute of Limitations 


New York—Supreme Court, N. Y. County 
Emmerich v. City Bank Farmers Trust Co., N. Y. L. J., 
October 18. 

The plaintiff’s grandfather, Francis, left a 
will naming plaintiff’s father, Lewis, and uncle, 
Rudolph, executors and trustees. The Will cre- 
ated certain trusts for the benefit of the testa- 
tor’s daughter, Marie, a part of the remainders 
of which became payable to the plaintiff upon 
Marie’s death. Lewis died September 23, 1922, 
Marie died September 12, 1925 and Rudolph 
died March 17, 1926. Neither Lewis nor Rud- 
olph accounted as executors or trustees nor did 
they pay plaintiff his share of his grandfather’s 
estate. This action was brought to compel de- 
fendant, as executor of Rudolph’s estate to ac- 
count for his acts with respect to the estate 
of Francis and to pay plaintiff his share of 
that estate. 


HELD: The action is barred by the statute 
of limitations. Except for this bar, the de- 
fendant would be required to account for the 
acts of the deceased fiduciary even though de- 
fendant could not personally be charged with 
assets which never came into its hands and 
which it could not get. The statute of limita- 
tions began to run on the death of Marie, the 
life beneficiary of the trusts, when plaintiff’s 
cause of action accrued. The rule that the 
statute of limitations does not run in favor of 
a trustee until he renounces or repudites ap- 
plies only to existing and not to terminated 
trusts. The Court further held that assuming 
that plaintiff’s interest in the estate was con- 
cealed from him that did not stop the running 
of the statute of limitations since this was not 
an action to recover a judgment on the ground 
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of fraud under Section 48, subdiv. 5 of the New 
York Civil Practice Act. 


CHARITABLE TRUSTS — Cy Pres Doctrine 
not Applied Where No General Charit- 
able Intent 


New Jersey—Court of Chancery 
Fidelity Union Trust Co. v. Laise, 60 A (2d) 250. 


Complainant trustee sought instructions re- 
specting disposition of testator’s homestead 
property and residue of his estate. Testator 
provided that after death of his widow, his 
home was to be conveyed to American Chem- 
istry Society of New York, and in default of 
that Society’s using it for aged scientists, or 
upon its refusing the devise for any other 
reason, trustees were empowered “to turn over 
said property to a Christian denominiation to 
be selected by them, for the maintenance of a 
home for Orphan Children; and for the main- 
tenance of such home when established, I di- 
rect there shall be paid out of my estate the 
sum of Four Thousand Dollars per year.” The 
residence being located in an area zoned for 
one-family dwellings, compliance with testa- 
tor’s direction could not be had since municipal 
authorities refused permission to construct 
orphan’s home. Moreover, principal of the 
residuary estate was not sufficiently large at 
the time to provide a yearly outlay of $4,000. 
A question was presented as to whether the 
property should be used for other charitable 
purposes. 

HELD: Cy pres will not be applied. Testa- 
tor’s only charitable intent was for the par- 
ticular purpose that an orphanage be estab- 
lished in his home. There was no general in- 
tent to aid charities or orphans. Since this 
special purpose is now impossible of fulfill- 
ment, charitable gift must fail. 


TRUSTS and ESTATES 





CHARITABLE TRUSTS — Discretionary Pow- 
ers of Trustee Modified 


Massachusetts—Supreme Judicial Court 


Briggs v. The Merchants National Bank of Boston, 
1948 A. S. 935, Oct. 


Testator conveyed land and buildings to the 
Town of Lincoln for use as an art museum, 
recreational park, and for educational pur- 
poses. The trusts provided ample means for 
the purpose, but the manner in which the 
testator tied them up was so inelastic that the 
trust was not operative. The buildings needed 
money for repairs, and the method of payment 
of income to the town for the support of the 
museum, etc., was too restricted. The trustees 
of the funds, who were independent of the 
Town, had complete discretion for twenty-one 
years as to the amount of income they would 
pay. Ten taxpayers sought to have the trustees 
ordered to pay certain definite amounts of 
money, and for other relief. The case was re- 
ferred to a master who made a report in 
which he outlined the charges that he thought 
should be made in the trust including an order 
for definite sums of money to be paid to the 
Town for the operation of the museum. 


HELD: The purpose of the testator was 
clearly charitable, and since it was not operat- 
ing because the mechanics by which he had 
provided for the operation were not adequate 
it was within the constitutional power of the 
court to modify these mechanics by an applica- 
tion of the cy pres doctrine and modify the 
general scheme of administration so as to per- 
mit the carrying out of the testator’s dominant 
purpose. 

Ordinarily where a testator has given wide 
discretionary powers to a trustee the court 
will not interfere provided the trustee is acting 
in good faith and in a fiduciary manner. How- 
ever, in a case like this there was no positive 
rule forbidding a modification of the discre- 
tionary powers where it was necessary to save 
the charity. 


CLaims — Testamentary Disposition Pur- 
suant to Separation Agreement is a Leg- 
acy 


New York—Surrogate’s Court, Kings County 
Matter of Searles, N. Y. L. J., August 19. 


The testator. and his first wife had entered 
into a separation agreement as a part of 
which testator promised to make certain be- 
quests for the benefit of his daughter and first 
wife, which promise was performed. One issue 
on this construction was whether the daughter 
and first wife were creditors or legatees of the 
estate. If legatees, their interest would be sub- 
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ject to estate tax. Another issue was whether 
the widow had to pay the storage charges on 
certain specifically bequeathed property. 
HELD: The daughter and first wife were 
legatees and their interests were subject to 
estate tax but they would not have to bear a 
proportion of the tax because of a provision 
in the will that the bequest for their benefit 
was to be a first charge against the estate. 
The storage charges accrued to the date of 
death on the specifically bequeathed property 
were to be borne by the widow since they were 
liens on the property and the direction to pay 
the testator’s debts did not make the Decedent 
Estate Law, Section 20, inapplicable. But the 
general estate was chargeable with storage 
expenses accruing thereafter as well as with 
appraisal expenses, because postponement of 
distribution was caused by waiting to ascer- 
tain whether the specifically bequeathed prop- 
erty was needed to pay debts and expenses. 


COMMUNITY PROPERTY — Survivor's In- 
terest in Community Property Taxed at 
Death - 


Washington—Supreme Court 
In re Dunn’s Estate, 197 P. (2d) 606. 


Husband and wife entered into an agreement 
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concerning the disposition to be made of their 
community property and constituting said 
agreement as their last will. They provided 
that upon the death of either the other was to 
have complete use, control, right to encumber 
and dispose of all the property and upon the 
death of the survivor the property that re- 
mained was to go to the trustee named. Upon 
the wife’s death, the husband as executor filed 
an inventory in which he summarized her 
property and set forth as her community inter- 
est one-half of the total community property. 
He paid an inheritance tax of $11,550 for 
which he received a receipt from the tax de- 
partment. fi 


The husband died leaving a will in which 
he expressly stated that he disposed thereby of 
his separate property. The inheritance tax de- 
partment claimed a tax upon one-half of the 
unconsumed property which had been adminis- 
tered in the wife’s estate. The husband’s estate 
claimed that the entire title to the property 
had passed at the time of the wife’s death by 
virtue of the agreement and had been taxed 
completely at that time. The lower court agreed 
that all of the taxes had been paid by the 
wife’s estate. 

HELD: Reversed. Upon the death of the 
husband, his estate consisted of his half of the 
community estate, a life interest in what re- 
mained of his wife’s half of the community 
property, and the property he acquired after 
her death. While the agreement was, in form, 
the will of the husband it could not become ef- 
fective until his death, although his right of 
disposition was limited thereby. 

Community property must be brought com- 
pletely before the court upon the death of 
one spouse in order to invoke doctrine of 
waiver on a subsequent proceeding for distri- 
bution of the survivor’s interest. Here, the hus- 
band’s interest was not before the court at the 
time the inventory was filed in the wife’s 
estate, he having been careful to segregate her 
half of the property for tax. 


COMPENSATION — Executor’s Commissions 
Based Upon Gross Sales Price 


United States—Circuit Court of Appeals (D. C.) 
Doherty v. Louise Stoner, Sept. 7. 


Decedent died testate in 1945 and in her 
will directed that Doherty, as executor, be 
allowed the maximum commissions permitted 
by law. Executor sold decedent’s real estate 
for $208,413, out of which it was necessary to 
pay the taxes, broker’s fees, etc., in the 
amount of $66,202. The settlement with respect 
to the sale was handled by a title insurance 
company which received the purchase price, 
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paid therefrom the debts and charges and then 
turned over to the executor the net sum of 
$142,210. Executor claimed a commission of 10 
per cent on the gross sales price. The residuary 
legatees, maintained that the executor was 
entitled only to 10 per cent of the net sales 
price as he had not actually received the larger 
amount and had not actually disbursed the 
money deducted. The District Court upheld 
the contention of the legatees. 


HELD: Reversed. Executor was entitled to 
commission on the gross proceeds of sale of 
the realty. Settlement with the purchasers 
through a title company, the agent of the 
executor, did not change the nature of the 
transaction. The executor transferred the un- 
encumbered legal title to the realty. The estate 
owed the mortgage debts and was liable for 
the taxes and the charges connected with the 
sales. Whether the executor or his agent wrote 
checks for the sums required to be paid at 
closing was immaterial. 


Executor was also entitled to a commission 
on the total amount of a bank deposit, even 
though the bank, subsequent to the date of 
decedent’s death had charged the account 
with the amount of a note made by decedent. 
The gross amount of the deposit was properly 
a part of the inventory upon which commis- 
sions are calculated. 


DISTRIBUTION — Provision for Inheritance 
from Adopted Child Given Wide Con- 
struction 


Massachusetts—Supreme Judicial Court 
Phelan v. Conron, 1948 A. S. 919. 


X and his wife adopted R. They also had 
several children of their own. There were nine 
grandchildren. X and his wife died, and all 
the children died. R was the survivor of the 
children. W, a son of X, died just before R, 
unmarried and intestate, and R inherited a 
share of his estate. She died intestate. The 
question was who was or were entitled to in- 
herit from R the share of W’s estate which 
she inherited from him. The nine grandchildren 
were nephews and nieces of R, but one of them, 
K, was also a blood niece’ of R, and claimed the 
whole estate on the ground that R was domi- 
ciled in Illinois and she was entitled to the 
whole under the Illinois law. 


HELD: If R was domiciled in Massachusetts 
there was no doubt that under our law the nine 
nephews and nieces shared equally. As to 
domicil, consideration of the whole evidence 
showed that R was domiciled in Illinois at the 
time of her death. As it was personal property 
distribution was governed by Illinois law. Un- 


TRUSTS and ESTATES 





ol a ao ee ee. |, ee, ee ee ee ee 


=sS Ss tem 2 RA Se Ft oF 


co 


der that law distribution was to all the 
nephews and nieces and not to R alone, only 
they took per stirpes instead of per capita. 
The Illinois statute referred to property which 
the adopted child took “from or through” 
either of the adopting parents. The court held 
that through was a broader word than from, 
and that inheritance by R from W was 
“through” the adopting parents. 


EXPENSES — Trustee Not Liable for Brok- 
er’s Commission 


Maine—Supreme Judicial Court 
Jones v. Silsby, 61 A. (2d) 117. 


B, as Administrator, c.t.a. of the Estate of 
A, without authority, entered into a written 
agreement with a real estate broker to sell 
real estate of A’s estate. The broker produced 
a purchaser and received a down payment on 
the purchase price. The purchaser requested 
that his title be perfected by a deed from the 
Trustee under A’s will. The Trustee, under li- 
cense, perfected the title as requested, but his 
delivery of a deed was more than one year 
from the ‘date of the broker’s contract. The 
broker contends that the Trustee is liable for 
the commission. 


HELD: For a broker to recover compensa- 
tion there must be a valid and definite con- 
tract; that the right to compensation depends 
upon that contract, and that such a contract, 
when no time is specified, must, by provision of 
statute, be performed within one year. There 
was no contract between the Trustee and the 
broker. The Trustee did not adopt or ratify 
the contract between the broker and the Ad- 
ministrator, c.t.a., and there is no such con- 
nection between the broker and the Trustee as 
to make the Trustee personally liable. 


LIFE TENANT & REMAINDERMAN — Pro- 
ceeds of Sale of Unproductive Trust 
Property Apportioned 


Delaware—Court of Chancery 
Delaware Trust Company v. Bradford, 59 A. (2d) 212. 


Indenture of a trust including unproductive 
land, directed the trustee to pay the net in- 
come to the testator’s' wife for life, with the 
remainder over. Nearly twenty years after the 
trust was established, the land was sold, and 
the trustee requested instructions as to the 
method of deposition of the proceeds. 


HELD: Where there are successive bene- 
ficiaries, the trustee is ordinarily under a duty 
to sell the property within a reasonable time 
and to invest the proceeds in productive prop- 
erty. The life tenant should therefore be paid 
the amount which, invested at the time the 
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duty to sell arose at the current rate of re- 
turn, would equal the net proceeds of sale. In 
making the apportionment the trustee is di- 
rected to take the expenses of maintenance 
from principal but to apportion the federal 
capital gains tax between income beneficiary 
and remainder-man. 


Powers — Appointment — A Partial Ex- 
ercise Valid 


Massachusetts—Supreme Judicial Court 
Welch v. Morse, 1948 A. S. 903. 


X died, leaving the residue of her estate in 
trust to pay the income to a brother and sister 
and two nephews, and the survivor. On the 
death of the survivor the trust fund was to be 
divided into two equal parts, one part to be 
paid to the wife and issue of each nephew as 
he might appoint, the wife to have only income 
for life. If either nephew should die leaving no 
such appointees, it should go to the appointees 
of the other, and if neither left appointees, it 
should go to certain charities. X’s brother and 
sister died, then one of the nephews, the lat- 
ter unmarried and without issue. The last 
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nephew, C, died in 1946, leaving a wife and 
one son. He exercised the power under X’s 
will, and appointed the entire income to his 
wife for life, but made no appointment to his 
son. The probate judge ruled simply that the 
Trustees should hold for the benefit of C’s 
widow during her life. 


HELD: Affirmed. C had a right to appoint 
all the income to his wife without going fur- 
ther. The power to appoint to the wife and 
that to appoint to the issue were not so inter- 
woven that the donee must exercise both or 
none. Nor was he restricted as to only part 
of the income to the wife. To the extent that 
the power was exercised the appointment was 
valid. A partial exercise is not invalid because 
it does not exhaust the power. The partial 
exercise of the power was not such as to 
render the scheme of X “wholly fragmentary.” 

Note. The question before the court was as 
to the trust for the widow. The court ex- 
pressed no opinion as to what would be done 
with the principal on the death of the widow. 
The opinion contains a good discussion of au- 
thorities. 


REAL PROPERTY — Life Tenants of Pas- 
sive Trust May Sell Realty 


Nebraska—Supreme Court 
Jones v. Shrigley, 33 N. W. (2d) 510. 


Non-resident testatrix devised her Nebraska 
real estate to “my sister Clara and her son 
Edson in equal shares as joint tenants and 
not as tenants in common, but in trust” for 
their use during life. Upon the death of one, his 
or her undivided half was to be used by such 
person as he or she might appoint or by the 
heirs in the absence of appointment. Upon the 
death of the survivor the trust was to end and 
the respective undivided halves were to go to 
the appointees. The premises were not to be 
sold at any time without the consent of Clara 
and Edson. 


Defendant was appointed trustee with the 
consent of the beneficiaries, who subsequently 
brought this action to construe the will as to 
this particular property, requesting that they 
be declared owners in fee and that a vendee 
be required to specifically perform her con- 
tract. The lower court upheld their conten- 
tions. 

HELD: Affirmed in part. In order that there 
be a valid trust there must be a trustee, an 
estate devised to him and a beneficiary. Where 
as here, the devise imposes no substantial 
duties upon the trustee other than the naked 
title, the legal as well as the equitable title 
passes to the beneficiary and the trust is con- 
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sidered passive. Hence, the life tenants have 
full control of the property and the vendee 
must perform. However, since the life estate 
with alternate remainders is not in and of 
itself increased to a fee, the proceeds of the 
sale must be held in trust for the remainder- 
men. 


TAXATION — Estate & Inheritance — Pro- 
vision in Codicil for Payment of Taxes 
Relates Back to Legacies in Will 


Pennsylvania—Supreme Court 
Spangenberg Estate, 359 Pa. 353. 


Will made a bequest for the perpetual care 
of family burial lot, and in the event testa- 
trix’s father predeceased her, gave the residue 
in trust to pay income to an aged aunt, and 
on her death, the principal was bequeathed to 
a charitable institution. A codicil made after 
the death of testatrix’s father bequeathed leg- 
acies of cash and jewelry to various persons, 
including the life tenant of the trust, and 
provided that “all taxes on my estate, as well 
as all inheritance and transfer taxes on any 
of the legacies hereinbefore given, shall be 
paid from and charged against my residuary 
estate.” Life tenant contended that the inher- 
itance tax on her life estate was payable from 
principal and not from her income, under the 
above-quoted direction in the codicil. The lower 
court rejected this contention, and life tenant 
appealed. 

HELD: Reversed. A will must be construed 
as if the testator had inserted in the codicil 
all the words of the will. It was testator’s 
clear intent that all legacies, including the life 
estate, were to be relieved of the payment of 
transfer inheritance tax. The word “herein- 
before” relates back to the legacies contained 
in the original will. 


WILLs — Construction — Determination 
Cannot Be By Summary Judgment 


Colorado—Supreme Court 
Christopher v. Cole, 196 P. (2d) 988. 


Testator devised and bequeathed to L cer- 
tain real estate specifically described and “all 
my livestock on said land.” L filed a petition 
for construction to which executor interposed 
a motion for summary judgment which was 
granted by the trial court upon the basis of 
affidavits and stipulation that the decedent 
owned no livestock on the land devised to L, 
either at the time of execution or at the time 
of death. 


HELD: The question of whether or not 
there was any livestock bequeathed to L under 
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this Will must be determined by the court 
after a full consideration of all the evidence 


and not upon a motion for summary judgment." 


From all the evidence the court may be able 
to find an intention of the testator which will 
make more clear the provisions of the Will. 


WILLs — Construction — Opinion Upon 
Hypotheses Denied 


Pennsylvania—Supreme Court 
Dravo Estate, 360 Pa. 115. 


Testator gave his estate in trust to pay the 
income to his widow for life, and upon her 
death the income from one-third was to be paid 
to his brother and his wife or either of them 
for life, and at the death of the survivor, the 
principal of this one-third was to be paid to 
certain named employees of the Dravo Corpora- 
tion or its subsidiaries if they were so em- 
ployed at the death of the survivor of the 
widow, his brother, and his wife, unless they 
died in the service of the companies, in which 
event his or their share was to be paid to their 
heirs. In the event one terminated his service 
by resignation or discharge or any cause ex- 
cept death or mental or physical disability, 
his share was to lapse. Dravo Corporation 
planned to adopt a compulsory retirement plan 
for employees attaining certain ages. The em- 
ployees to whom the above bequest was given 
petitioned the lower court for a declaratory 
judgment to declare whether or not retirement 
under the proposed plan would forfeit the be- 
quest. Testator’s widow and his brother’s wife 
are still living. The lower court accepted the 
petition and ruled that nothing but death and 
physical or mental disability could terminate 
the service and preserve the legacy. 

HELD: Petition dismissed. The petition asks 
the court to declare judicially what petitioners’ 
rights would be in the contingency that the 
proposed plan is adopted and they retire under 
it. Such an opinion would be one merely on 
a hypothetical state of facts, and under the 
Uniform Declaratory Judgments Act, judicial 
opinions are not to be rendered upon mere 
hypotheses. 


WILLs — Probate — Contents of Void Will 
not Acceptable as Measure of Judicial 
Discretion in Accepting Probate 

Pennsylvania—Supreme Court 
Brindle Will, 360 Pa. 53. 
Testator’s will was made under circum- 
stances which indicated fraud, undue influence 


and lack of testamentary capacity. Her sole 
next of kin was her brother, 70 years of age, 
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STATEMENT OF THE OWNERSHIP, MAN- 
AGEMENT, CIRCULATION, ETC., RE- 
QUIRED BY THE ACT OF CONGRESS OF 
AUGUST 24, 1912, AS AMENDED BY THE 
ACTS OF MARCH 3, 1933, AND JULY 2, 1946 
Of TRUSTS and ESTATES (Magazine), pub- 
lished monthly at New York, N. Y. for October 
1, 1947. 


State of New York i 
County of New York  heee 


Before me, a Notary Public in and for the 
State and county aforesaid, personally appear- 
ed Christian C. Luhnow, who, having been 
duly sworn according to law, deposes and says 
that he is the Editor and Publisher of the 
TRUSTS and ESTATES Magazine and that 
the following is, to the best of his knowledge 
and belief, a true statement of the ownership, 
management (and if a daily, weekly, semi- 
weekly or triweekly newspaper, the circu- 
lation), ete., of the aforesaid publication for 
the date shown in the above caption, required 
by the act of August 24, 1912, as amended 
by the acts of March 3, 1933 and July 2, 1946 
(section 537, Postal Laws and Regulations) 
printed on the reverse side of this form, to wit: 


1. That the names and addresses of the pub- 
lisher, editor, managing editor, and business 
managers are: 

Publisher, Christian C. Luhnow, 50 East 42 
Street, New York 17, N. Y. Editor, Christian 
C. Luhnow, 50 East 42 Street, New York 17, 
N. Y. Managing Editor, None. Business Man- 
ager, M. M. Imbro, 50 East 42 St., New York 
i Oe. Pe 

2. That the owner is: Fiduciary Publishers, 
Inc., 50 East 42 Street, New York 17, N. Y. 
Christian C. Luhnow, 50 East 42 Street, New 
York 17, N. Y., 90 Shares; Josephine L. Luh- 
now, Purchase, N. Y., 30 Shares. 

3. That the known bondholders, mortgagees, 
and other security holders owning or holding 
1 per cent or more of total amount of bonds, 
mortgages, or other securities are: None. 

4. That the two paragraphs next above, giv- 
ing the names of the owners, stockholders and 
security holders, if any, contain not only the 
list of stockholders and security holders as they 
appear upon the books of the company but 
also, in cases where the stockholder or security 
holder appears upon the books of the company 
as trustee or any any other fiduciary relation, 
the name of the person or corporation for whom 
such trustee is acting, is given; also that the 
said two paragraphs contain statements em- 
bracing affiant’s full knowledge and belief as 
to the circumstances and conditions under 
which stockholders and security holders who 
do not appear upon the books of the company 
as trustees, hold stock and securities in a 
capacity other than that of a bona fide owner; 
and this affiant has no reason to believe that 
any other person, association, or corporation 
has any interest direct or indirect in the said 
stock, bonds or other securities than as so 


stated by him. 

CHRISTIAN C. LUHNOW 
Sworn to and subscribed before me this 29th 

day of September, 1948. 
LESTER STRENGER 
Attorney & Counsellor at Law 
with powers of a Notary Public, 
My commission expires March 30, 1950 
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unmarried and hopelessly incompetent, who re- 
ceived a gift of the income of the residuary 
estate (which amounted to $140,000), with 
power in the trustee to invade principal for 
his maintenance if the income proved insuffi- 
cient. The residue went to the persons who were 
charged with fraud and unduly influencing the 
testatrix. By reason of the fact that the Court 
of Common Pleas had to determine whether or 
not the guardian of the incompetent should 
appeal from probate, the question was raised 
of whether or not the interests of the brother 
had been affected by the fraud and undue 
influence. The judge decided that no appeal 
should be taken, because the brother received 
under the will substantially all that he could 





get (being incompetent) if the will were set 
The next of kin of the brother ap- 


aside. 
pealed. 

HELD: Before the question of what was in 
the best interests of the brother could arise, 
the fundamental question of whether there 
was a will or not had to be decided. If the 
will is set aside, there is only a fraudulent 
transaction. It is the duty of the court and 
of all the parties to the proceeding to see that 
the rights of the parties lawfully succeeding 
to a decedent’s property are respected. A court 
should not accept the contents of a void in- 
strument as a measure of the exercise of 
judicial discretion by giving it the effect that 
would be given a valid instrument. 
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